











TRUST COMPANIES 


A MONTHLY MAGAZINE DEVOTED TO THE INTERESTS OF FIDUCIARIES - 
Founded 1904 by C. A. Luhnow 


VOL. 63 OCTOBER, 1936 No. 4 


SPECIAL ARTICLES 


CENTRALIZED FACILITIES FOR INVESTMENT ANALYSIS 
August Ihlefeld, Jr. 
CORPORATE AGENCY SERVICE FOR PUBLIC FUNDS 
James Ogle 
RELATIONSHIP OF TRUST COSTS, FEES AND MARKETS 
raul S. Chalfant 


VALUING TRUST ASSETS FOR BOOK RECORDS 
John A- Reid 


ELECTROGRAPHIC SYSTEM OF TRUST ACCOUNTING 
Frederick A. Waite 


Research in Soliciting Trust Business 

Selectivity in Acceptance of Trust Business : 
Class Publications as Medium for Trust Advertising 
Opportunities in the Probate Field ‘ 

The Development Department, Its Record and Aim 
Advertising—Its Philosophy and Objectives 

Federal Taxation of Estates and Trusts 

Control of Trust Investments and Income 


CURRENT NEWS & DISCUSSION 


Should Trust Departments Operate Common Funds? . 
Summary of Trust Seminar Discussion 

Highlights of American Bankers Assn. Convention 

Proposed Uniform Act to Establish Wills Before Death 

Portland Life Insurance Trust Council Organized 


REGULAR FEATURES 


COURT DECISIONS 
Corporate Fiduciary Associations 
Developing Trust New Business 
Excerpts from Selected Articles 
Personnel Changes and Trust Institution Briefs. 
Trust Officer’s Library 
Wills Recently Probated : 
Index—Topical and Advertising 


Copyright 1936 by Fiduciary Publishers, Inc. 


Published by FIDUCIARY PUBLISHERS, Inc., Two Rector Street, New York. Tel. BO. 9-0479 
CHRISTIAN C. LUHNOw, Editor 
D. A. Lomax, Assistant Editor M. J. FoLey, Business Manager 


Entered as seaond-class matter May 24, 1904, at the post office) at New York, N. ¥., under the Act of 
March 8, 1879 


Additional entry at Paterson, N. J., July 23, 1936 
Subscription, $5.00 per annum; Foreign, $6.00 per annum; Single copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 
TRUST COMPANIES Magazine is not to be considered as endorsing the views which may be advocated in signed articles 


ET 





TRUST COMPANIES 


United States Trust Company 
of New York 


45 Wall Street, New York 
Chartered 1853 


Condensed Statement as of October 1, 1936 


RESOURCES 


Cash in Banks $33,030,140.37 
Loans on Collateral 34,814,972.51 
Bills Purchased 1,586,500.00 
United States Government Securities 16,250,000.00 
State and Municipal Bonds 3,593,325.14 
Other Bonds 9,398,219.08 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 5,176,159.65 
Real Estate, 45 Wall Street 2,000,000.00 
Other Real Estate 475,000.00 
Accrued Interest Receivable 411,407.14 


$107,575,723.89 
LIABILITIES 
$ 2,000,000.00 


26,000,000.00 
2,309,969.80 


$30,309,969.80 


Deposits 75,407,742.19 
Interest Accrued on Deposits 68,266.11 
Reserved for Taxes and Expenses : 1,489,745.79 
Dividend Payable October 1, 1936 300,000.00 


- $107,575,723.89 


United States Government and other securities carried at $405,000 are pledged to 
secure public deposits and for other purposes required by law. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Editorial 


The Right To Inherit 


“But if any provide not for his own, and especially those of his own 
household, he hath denied the faith and is worse than an infidel.” 


From the Gospel according to St. Paul 


RISES of Depression, like those of 

War, breed ugly offspring. As ma- 
terial greed was one of their forbears, 
so is it one of their progeny. Today the 
air resounds with scornful denunciation 
of wealth and the wealthy, not alone by 
demagogues but, what is of more in- 
sidious consequence, by many who may 
sincerely desire a greater degree of “so- 
cial” justice. The philosophy has gone 
abroad that individual property rights 
are always or often incompatible with 
“human” rights. Once rooted in the 
minds of the electorate, this misconcep- 
tion can lead to excesses of confiscation 
that would undermine the structure of 
the very democratic or “human” rights 
which it feigns to protect, for beyond the 
few elemental rights to individual phy- 
sical protection, our laws and our govern- 
ments have been created basically for the 
protection of individual material prop- 
erty. 

The attack has been pronounced on one 
phase of property rights—the right to 
transmit or to inherit property. Presi- 
dent Theodore Roosevelt gave expression 
to a widespread sentiment of a genera- 
tion ago that, “It is eminently right that 
the nation should fix the terms upon 
which the great fortunes are inherited. 
They rarely do good and they often do 
harm to those who inherit them in their 
entirety.” In our own generation, be- 
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sides the remarks of some eminent his- 
torians, lawyers and jurists, we have the 
statement of President Franklin D. 
Roosevelt: “The transmission from gen- 
eration to generation of vast fortunes by 
will, inheritance or gift is not consistent 
with the ideals and sentiments of the 
American people.” 

The question of whether the fortune 
is large or small is not fundamental; it 
is a mere matter of degree—not of prin- 
ciple. The differences of opinion as to 
the right to inherit arise out of two con- 
flicting schools of thought, as illustrated 
by the statement of the Supreme Court 
of the United States that, “The right to 
take property by devise or descent is the 
creature of the law and not a natural 
right, (Magoun v. Illinois Trust & Sav- 
ings Bank, 170 U. S. 283). Followed to 
its logical conclusion this is but a thinly 
disguised statement that might makes 
right, or, 


“The simplest plan 
That they should take who have the 
power 
And they should keep who can.” 


Surely, this is a reversion to primitive 
life. All living things provide for their 
dependents; it was only when man devel- 
oped the forethought to lay up a surplus 
for their protection in his absence that 
he emerged from barbarian selfishness. 
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Property rights have an ancient and hon- 
orable tradition. A primary purpose 
for which people organized into govern- 
ments was to protect their accumulated 
holdings, both for the use of the indivi- 
dual and of his family. In his encyclical 
letter in 1931, Pope Pius refers to the 
established doctrine that “Man’s natural 
right of possessing and transmitting 
property by inheritance must remain in- 
tact and cannot be taken away by the 
State; for man the domestic household is 
antecedent, as well in idea as in fact, to 
the gathering of men into a community.” 


Under the medieval belief in the Di- 
vine Right of Kings, the government was 
deemed to possess all property rights, the 
people receiving the benefits only by its 
grace. Our government is differently 
conceived. The Declaration of Indepen- 
dence, recognizing certain inherent 
rights of men, states: “to secure these 
rights of governments are instituted—” ; 
not to manufacture rights, simply to 
preserve them. 


The State can hardly take credit for 


the creation of real property or of the in- 
dividual intelligence and ability which 
produces therefrom a resultant incre- 
ment or personal property; these are 


acknowledged gifts of nature. Confisca- 
tion of the benefit of these gifts, to the 
deprivation of the natural objects of pro- 
tection, can hardly be justified under a 
democratic principle of government, 
which holds the rights of its members in 
trust. The theory has been advanced 
that a man’s power of disposition of 
wealth must terminate upon his decease. 
This fails to recognize the reality that his 
obligation to dependents is not satisfied 
by such occurrence. 


There are, necessarily, limitations to 
the free exercise of the power of trans- 
mitting property. One is the limitation 
that such transfer shall not be against 
“public policy.” Legacies or trusts which 
force or encourage infringement of 
equivalent individual or social rights of 
others, or deprive them of their own 
property, are patently unnecessary to a 
preservation of the testator’s or donor’s 
rights as an individual, becoming at that 
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point rights which he holds only by grace 
of society. Another limitation is that 
based on the right of the State to pay- 
ment for the protection afforded to prop- 
erty and its transfer, and effected as a 
tax. But our maximum Federal tax of 
60° is a long step from the early trans- 
fer taxes of one-twentieth in ancient 
Rome and the tithe, or one-tenth, imposed 
by the Church under its former temporal 
powers. It is a curious twist of philoso- 


phy, in the United States, which taxes 


once on the right to transmit, which 
transmission cannot be accomplished (ex- 
cept in Nevada) without payment of a 
further tax on the right to receive. There 
is apparent danger in levying primarily 
on the basis of “ability to pay,” which is 
but one of at least four cardinal princi- 
ples of taxation. And it is difficult to 
consider as a tax for protection of a prop- 
erty right, one which exceeds the amount 
effectively transferred. 


To the extent that taxation of inheri- 
tance is a product of social antagonism 
to individual wealth, it would be far bet- 
ter to devote these energies toward as- 
suring greater honesty and social justice 
in the accumulation of that wealth. Con- 
centration in a few hands to the detri- 
ment of the general welfare cannot be 
countenanced, nor can it support Ameri- 
can ideals of progress; but that such con- 
centration is generally gained at the ex- 
pense of the people is disproven by the 
amazing increase in our standards of liv- 
ing and comparison with the standards 
of other nations. The right of inheri- 
tance, and its progeny, the trust, is a “hu- 
man” right, originating in that most nat- 
ural of all desires—to improve the condi- 
tion of the family and preserve the home 
as the cornerstone of a truly progressive 
and democratic society. In the words of 
the Great Emancipator, Abraham Lin- 
coln: 


“Property is desirable; is a positive 
good in the world. Let not him who is 
houseless pull down the house of an- 
other, but let him labor diligently and 
build one for himself, thus by example 
assuring that his own shall be safe 
from violence when built.” 





Centralized Facilities for Investment 
Portfolio Analysis 


Availability of Improved and Reasonable Research Service 
Shown by Savings Banks’ Organization 


AUGUST IHLEFELD, JR. 
Executive Vice President, Savings Banks Trust Company, New York 


Editor’s Note: Probably one of the most constructive contributions to 
solution of the two major problems of trust institutions today—placing 
trust business on a paying basis, and providing more adequate investment 
research facilities—is the present description of the system adopted by New 
York savings banks. Through a common organization they have provided 
interpretive and advisory investment facilities which the member banks 
would be unable to afford independently. Such organizations, on a state- 
wide basis, may offer to trust institutions, particularly those outside the 
largest metropolitan centers, a truly economical and highly effective means 
of meeting their investment responsibilities, which will be further increased 
with the introduction of equities and the extension of the common trust 
fund. The author is widely known for his outstanding work as New York 
State Deputy Superintendent of Banks and for his leading role in perfect- 


ing organization of the Savings Banks Trust Company. 


T is not surprising that the effort of 

the mutual savings banks in New York 
State to deal with their investment prob- 
lems through cooperative facilities has 
aroused interest among the trust com- 
panies when one considers that there are 
evident parallels between mutual savings 
bank and trust company problems. The 
resemblances are especially to be noticed 
in comparisons of mutual savings banks 
with trust investment plans of the “com- 
mon fund” type. 


Saving and Investment 
Services 


The mutual savings 
banks are mutual banking 
organizations managed by 
self-perpetuating boards of 
trustees. They accept the 
savings of the public on de- 
posit within certain statu- 
tory limits, and under stat- 
utory provisions § invest 
those funds in earning as- 
sets. Earnings in part 
are accumulated to the 
credit of guaranty funds 
which are maintained to 
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meet losses arising from unlooked-for 
contingencies, and in part are distributed 
pro-rata to the depositors in quarterly or 
semi-annual dividends. 

In other words, there is the intention 
in savings banking, as in common trust 
plans, to accomplish a distribution of 
principal and derived income on an equit- 
able basis, but without the necessity for 
a segregation of legal interest. As in 
the case of common trust funds, mutual 
savings banks afford accommodation to 
persons of small or moder- 
ate means, under an ar- 
rangement that requires, 
first, consideration to safe- 
ty of principal in invest- 
ments, and then income re- 
turn. Diversification of in- 
vestments also is essential 
in savings banks in order to 
meet requirements for 
spreading of risk. 

. The thought has been ex- 
pressed from time to time 
that after a man has ac- 
cumulated a sufficient 
amount of his income in a 
savings bank to provide a 
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reserve to care for sickness, unemploy- 
ment and other kindred emergencies of 
life, his next step is to become an investor 
for the balance of his accumulated sav- 
ings. It might be said, then, that the 
common trust fund plan accommodates 
the same person of moderate means as 
the person who has a savings bank ac- 
count, but for a different set of circum- 
stances in his life. Indeed, it is difficult 
today to discern where a person’s sav- 
ings fund in its true concept ends and 
where his investment fund begins. 

In mentioning this analogy I have 
specified the comparison between mutual 
savings banking and personal trust 
activities as represented by the common 
trust fund, but it is possible that readers 
will recognize other parallels throughout 
personal trust practice in the handling of 
estates of all sizes. 

As in the case of many trust estates, 
the mutual savings banks are limited as 
to the types of investments which are 
eligible for the employment of their 
funds. In New York these limitations 
are to be found in the New York Banking 
Law. But within the boundaries of these 
limitations, as strict as they are, there is 
still to be found a broad enough latitude 
for management to execute either a pru- 
dent and successful investment policy— 
or one that is apt to bring harmful re- 
sults. 


Purposes and Set-up of the Trust Company 


The necessity so to arrange invest- 
ments as to correlate them to the re- 
quirements of the individual bank under 
all circumstances is the task that tests 
to the utmost the skill of individual bank 
management, and one which invites 
every reliable outside assistance avail- 
able. It was a quite natural develop- 
ment, therefore, when Savings Banks 
Trust Company, organized by the New 
York savings banks, turned its attention 
to the problem of investments. 

Savings Banks Trust Company was 
organized in 1933 under the New York 
Banking Law, with its capital stock 
wholly owned by all of the mutual sav- 
ings banks in the State of New York. 
By the provisions of its by-laws its stock- 
holders determined to confine the use of 
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its services to those mutual savings 
banks which are located in the Second 
Federal Reserve District. Thus the use 
of its facilities is limited to a geograph- 
ical area in a way that effectuates the 
contact it so much needs to maintain with 
its associated banks in order to render 
practicable the whole scheme of service. 
Also, to have so limited the field it must 
serve has avoided the confusion that 
must otherwise eventuate from conflict or 
inconsistency among the laws of the sev- 
eral States which regulate the operation 
of mutual savings banks and the invest- 
ment of their funds. 

Designed originally as a deposit and 
loan agency for the convenience and ad- 
vantage of the savings banks which own 
it, the Trust Company has since estab- 
lished, in response to demands made upon 
it by the associated banks, certain cog- 
nate services not specifically contemplated 
at the time of its creation. Although 
prevision contemplated an expanding field 
of usefulness for the Trust Company, the 
specific services which it renders today 
were established to meet manifest needs. 
These services have grown stronger by 
the voluntary and cooperative use the 
banks have made of them. 


Investment Advisory and Consultant 
Function 

Among the several services which the 
Trust Company extends today to its 
stockholding banks, and the one with 
which this article is concerned, is an ad- 
visory and consultative service dealing 
with securities legal for savings banks. 
New York “legals” include Governments, 
municipals, rails, utilities, and a miscel- 
lany of “authority” and “special district” 
obligations. 

This service is designed to provide, for 
those banks which choose to put it to use, 
an auxiliary means for dealing with their 
investment problems. It is not intended 
to displace, but rather to supplement and 
therefore to expand upon, the capacity of 
the individual bank’s organization to pro- 
mulgate a sound investment program and 
to select the securities best suited to the 
attainment of the bank’s objectives. The 
skill, judgment and facilities which indi- 
vidual bank management can put into 
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play are preserved, but they are aided by 
an organization capable of delivering an 
independent judgment on the problems 
involved, and one motivated by the same 
careful concern for depositor interest as 
that which characterizes the attitude of 
individual bank management. The Trust 
Company has not the slightest pecuniary 
interest in the securities which it exam- 
ines; it has, however, a deep-seated con- 
cern for safeguarding the interests of de- 
positors in the mutual savings banks, and 
consequently in the integrity of the mu- 
tual savings bank system. The service is 
strictly advisory—not supervisory. It is 
supplementary, in that the Trust Com- 
pany is frequently called upon to make 
such extensive or specialized studies as 
run beyond the time and capacity of all 
but a few of the individual bank organ- 
izations to engage in. 

Observations of the response to the 
service have revealed great encourage- 
ment for its continuance. In increasing 
numbers savings banks’ trustees, their 
officers, and even the technical investment 
men of their own organizations, turn to 


the Trust Company for a “second sight,” 
so to speak, on their securities’ portfolios. 
Through its investment service, chiefly, 
the Trust Company has assumed the role 
of a helpmate to the savings banks, and 
the banks are accepting it into their 


Statewide structure entirely in that 


spirit. 
Providing Attention to Basic Investment 
Factors 


There is the realization among the 
banks that the developments which even- 
tually iead to a condition of distress in 
the affairs of an obligor are often so pro- 
found, but at first so inconspicuous as to 
be recognizable, if at all, only by those 
few persons or organizations who can de- 
vote themselves exclusively to the task of 
seeking them out and explaining them. 
In other words, it is not so much a ques- 
tion of who has the greater capacity and 
intelligence as it is a matter of who can 
afford to give continuous and uninter- 
rupted attention to the broader aspects 
of the securities’ problems—the indivi- 
dual bank or a cooperative organization 
to which they all subscribe. 
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That is not to say that the bank turns 
over to the Trust Company the manage- 
ment of its bond portfolio. Quite the 
contrary is true. Within the last several 
years individual bank management has 
given its attention more closely than ever 
before to the problems inherent in the 
investment of depositors’ funds in bonds, 
and it is not too much to say that the 
service instituted by Savings Banks 
Trust Company has been during that pe- 
riod one of the means of arousing a 
greater consciousness of the fact that the 
management of a bond portfolio means 
much more than a careful selection of se- 
curities to purchase and hold, come what 
may, until maturity. 

Under its advisory plan of service, the 
Trust Company is not required to take 
supervision of bond portfolios, and there- 
fore is not obliged to initiate changes in 
the portfolio. Thus it avoids the conse- 
quences of broadcast recommendations, 
which have an unpleasant way of dis- 
turbing the market before they can be 
fully acted upon. 


Form of Recommendations 


But more than that, in order to under- 
stand fully the reason for avoiding super- 
vision, we must turn back to the original 
premise that individual bank manage- 
ment stands with the responsibility, 
which it can share but not escape, to 
exercise its best judgment in determin- 
ing when to buy or when to sell. The 
Trust Company may and does single out 
bonds which have fallen below a satis- 
factory investment standard, it recom- 
mends the sale of these bonds, and it 
suggests the securities that would consti- 
tute a suitable replacement; but the 
determination of the precise moment for 
execution it leaves largely to the judg- 
ment of the individual bank. As a basis 
for the exercise of its judgment the indi- 
vidual bank has, to guide it, a compre- 
hensive report which it has received from 
the Trust Company, embodying specific 
recommendations and _ explaining in 
forthright manner the reasons therefor. 

The banks have every reason to re- 
quire of their trust company that its 
opinions be expressed not with the cir- 
cumspection of an adviser concerned 
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mainly with his own safety but rather 
with a preciseness and frankness that is 
necessary if the bank is to derive any aid 
from its comments. This must be the 
attitude of the Trust Company even at 
the risk of erring. If it errs, the Trust 
Company’s judgment will be called into 
question; but, by the very nature of its 
set-up and relationship to its associated 
banks, it must remain impeccable as to 
the motives which prompt the recommen- 
dations which it makes. 


Submission of Data Essential for Review 


Let us see how the service actually 
works out in practice. The executive 
officer of a savings bank decides to have 
the Trust Company tell him what it 
thinks of his bond portfolio. Or it may 
be that the bank’s bond man desires to 
have confirmation or criticism of his 
views in the management of the portfolio. 
That often happens. In fact it has often 
happened that when difficult decisions 
have had to be made by bank officers or 
trustees it has required the recommenda- 
tions of the Trust Company joined with 
those of the bank’s bond expert to satisfy 
the officers or trustees as to the prudent 
course of action to adopt. 


Assuming, then, that a bank wishes to 
have its bond portfolio reviewed, it sub- 
mits to the Trust Company a complete 
list of its bond holdings, with full de- 
scription of each issue, a statement of 
the par value and the book value, and an 
indication as to which are coupon and 


which registered bonds. The bank is 
asked also to submit all pertinent infor- 
mation about its condition otherwise, and 
the requirements placed upon it by cir- 
cumstances in the community which it 
serves. 


It is patent that the bond portfolio of 
a savings bank has a definite function to 
perform in the operation of the bank’s 
affairs. It is clear also that no intelli- 
gent view can be expressed as to the suit- 
ability of a bond portfolio unless it is 
judged in the light of its functioned pur- 
pose and the condition otherwise of the 
bank whose assets it represents. 
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Preparation of the Portfolio Report 


Each bond on the list is studied by the 
people in the investment division of the 
Trust Company who by experience are 
best qualified to pass judgment upon the 
type of security which it represents. 
Bonds individually are judged for qual- 
ity, the probability of certain payments 
at maturity, and for market-ability. Then 
they are viewed collectively for maturity 
and diversification to determine how well 
they fit into a pattern best suited to the 
needs of the bank which possesses them. 

As a consequence of this detailed study 
a report is prepared, so arranged as to 
present concisely yet comprehensively 
the essential features of the portfolio— 
its strength and its weakness. The or- 
ganization is mindful of the fact that 
savings banks’ trustees are engaged in 
other occupations, and that there is, 
therefore, the necessity to present a pic- 
ture that can be comprehended without 
prolonged study. Moreover, special con- 
sideration is given to the trustee not 
trained in securities, and therefore the 
reports present the facts and opinions in 
a simple, non-technical, but complete 
style. 

Available statistical data is used so far 
as possible, further investigation being 
made only where there is actual ques- 
tion as to reliability or completeness, ef- 
forts being concentrated on the interpre- 
tation of the facts and figures. 

A typical report reproduces the bank’s 
entire bond list in par value, book value, 
and current market value, grouped as to 
types of securities and arranged as to 
quality into two classes, i.e., (a) securi- 
ties of suitable quality for savings bank 
investment, and (b) securities requiring 
immediate attention of the management 
to consider prompt sale, or securities 
which may be retained temporarily but 
which give evidence of distress and must 
therefore be followed closely for develop- 
ments. 


Classification of Holdings 


Emphasis is given to the classification 
by quality through use of black and red 
type to indicate, respectively, securities 
considered suitable for savings bank in- 
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vestment, and all other securities which 
are subject to some comment. The “red” 
and “black” treatment is carried through- 
out the entire report. Thus the form of 
report used lends itself readily to com- 
parisons both between periods and be- 
tween banks. Such comparisons indicate 
the trend in the individual bank toward 
a portfolio of improved quality, and en- 
able banks to compare with each other 
the results of their independently form- 
ulated investment programs. 

A typical report includes, too, a long, 
detailed text which discusses each situa- 
tion where the condition of a bond in- 
vites some comment, and indicates ex- 
plicitly the Trust Company’s reasons for 
opinions expressed and _ conclusions 
reached. A general text discusses the 
economic and financial background of all 
industries or other classes of obligors 
represented in the bond list. This text 
also correlates the bond list to the condi- 
tion of the bank generally, and therefore 
contains suggestions designed to put the 
list in shape to accomplish its full func- 
tional purposes as well as to be merely 
another source of income. 

Where they are needed, specific sales 
suggestions are made in the typical re- 
port, and in those cases opinions are ex- 
pressed as to the use of the funds re- 
leased by liquidation of securities sold. 
Finally, and by way of a summary, an- 
other recapitulation sheet is presented, 
again in black and red, which indicates 
the condition of the bond portfolio before 
and after giving effect to the recommend- 
ations submitted, from the viewpoint of 
quality, diversification, maturity, annual 
income and current yield on investment 
value. 


Discussions of Policy and Continuous 
Contact 


This report is forwarded to the bank, 
and with it goes an invitation to officers 
and trustees to visit the Trust Company 
for a full discussion of the report’s con- 
tents. This is done because it is felt 
that the report demonstrates its greatest 
value as a basis for discussion on future 
policy. These invitations are well re- 
ceived, and the meetings sometimes take 
up a half aday or more. There are pres- 
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ent at the discussions the members of the 
Trust Company’s investment division 
who have contributed to the report, as 
well as one or more officers of the Trust 
Company. 

Experience with this phase of the ser- 
vice has been most gratifying. Very few 
banks have failed to make their visit to 
the Trust Company, and in one case the 
President of the bank brought with him 
the entire investment committee of his 
Board of Trustees. Also, these visits 
have led to follow-up communications, 
either in writing or by telephone, and to 
subsequent conferences, so that a contin- 
uous contact is maintained between the 
Trust Company’s investment organiz- 
ation and the bank. Indeed, many banks 
have adopted the practice of first com- 
paring views with the Trust Company 
before making any purchase of securi- 
ties. 

No comment has been made on econo- 
mies that might be expected to flow from 
the elimination of duplication, as there 
has been no disposition among the large 
banks to do away with their analytical 
organizations. The service was not -es- 
sentially directed to bring about that re- 
sult; rather, it provides for the smaller 
banks, which otherwise could not afford 
to maintain one, an analytical organiza- 
tion as good as and more complete than 
those heretofore independently main- 
tained. 

If one would think of the investment 
division of the Trust Company as a de- 
partment in each of the banks using the 
service he would more readily visualize 
the close relationship which the forego- 
ing description of the service connotes. 
The continuous contact is especially de- 
sirable because, as has already been 
pointed, the Trust Company does not 
initiate investment portfolio changes. 


Stressing Interpretive Analysis Rather 
than Statistical 


In order to meet the demands made 
upon it for this investment advisory ser- 
vice the Trust Company maintains an or- 
ganization of some fifteen people, includ- 
ing eight persons of long experience in 
the several branches of the securities’ 
field. The organization does not concern 
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itself primarily with the accumulation 
and dissemination of statistical data. It 
uses every available source for its statis- 
tical information (and they are too num- 
erous to encumber this article with men- 
tion of them), it supplements such in- 
formation, where necessary, through or- 
iginal research, and then spends the 
greater part of its time on the interpre- 
tive side. By virtue of this arrangement 
the Trust Company’s organization has 
available the time essential to thinking 
through the problems presented to it. 


Also, the Trust Company employs an 
assistant versed in monetary theory, and 
a consulting economist, to give aid on 
the broader aspects of the problem of 
savings bank investment. Between them 
they turn attention to the reaction of in- 
dustries to economic conditions, and to 
questions involving the relationship of se- 
curities’ prices to money rates and com- 
modity prices. It must be borne in mind 
that while the purchasing power of the 
money unit is not a matter for major 
concern in savings banking the concomit- 


ant fluctuations in market prices of se- 
curities do reflect themselves in the sur- 
plus of assets over liabilities in the in- 
dividual banks. 


Because the officers of the Trust Com- 
pany have had many years of experience, 
either directly or indirectly, with savings 
bank operation, it logically devolves upon 
them to give “savings bank sense’ to all 
investment studies made by the organi- 
zation and to make them of as much 
practical use to the bank as possible. 


A Reservoir of Data Available at Cost 


It has been noted here that the re- 
sponse of the banks to this service has 
been encouraging. The fact is that 
since the inception of the service two 
years ago, 93 savings banks have sub- 
mitted their bond lists to the Trust Com- 
pany for review, and as a consequence 
$1,436,000,000. of bonds have passed un- 
der its scrutiny. 


The service has not been run for profit. 
Rather, the effort has been made to make 
the service available to the savings banks 
at a cost that would just reimburse the 
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Trust Company for the expense incurred 
in rendering the service. The charges 
to the banks have been reasonable, and 
many of the banks have expressed satis- 
faction on that score as well as on the 
score of the usefulness of the service to 
them. Fees charged to the banks have 
ranged from $100. to $1,000. for reviews 
of portfolios varying in amounts from 
about $500,000, to over $100,000,000. It 
is important, however, to note the fact 
that the results of the labors of the in- 
vestment division are turned to use in 
rendering other services which provide 
remuneration to the Trust Company. In 
other words, it is necessary for this ad- 
visory and consultative service to bear 
only a portion of the total cost of operat- 
ing the investment division. 

To reduce to an epitome this rather 
lengthy description of the service, it 
might be said that there is established 
in Savings Banks Trust Company a reser- 
voir for impounding information and 
data on every phase of an intelligent, safe 
and profitable employment of the savings 
of the public. There is maintained an 
organization whose business it is to sort 
out such information and data, to analyze 
their implications, and to convey their 
significance to those throughout the sav- 
ings bank field who feel the need but find 
their time too short to devote attention 
to thorough research. Together these 
things imply a gradual but persistent re- 
cording of generations of savings banks’ 
investment history and the growth of an 
investment tradition that will follow, not 
a channel grooved through habit, but a 
road projected from long experience and 
observation. 


Convertible Bonds as Investments 


Investors have learned little in the past 
six years, declared Arthur C. Babson, of 
Babson’s Statistical Organization, in his ad- 
dress before the Mortgage Bankers Asso- 
ciation of America. Those who are invest- 
ing in callable non-convertible bonds are 
making a great mistake, he said. Mr. 
Babson urged the selection of bonds that 
are non-callable and have some convertible 
feature to them, important in view of the 
uncertainty of the economic future and the 
possibility of an immediate need for a 
change in investments. 





Corporate Agency Service for Public Funds 


Fiduciary Protection for Municipal and Institutional Funds 


JAMES OGLE 
Financial Editor, The Monetary Times, Toronto, Canada 


INCE their inception over half a cen- 

tury, Canadian trust companies, of 
which there are about sixty in active 
operation, have functioned according to 
their original purpose of acting as 
executor, trustee and administrator, as 
trustee under marriage or other settle- 
ments, as agent or attorney in the man- 
agement of estates of the living, as 
guardian, etc. 


Major Canadian Trust Services 


However, to more fully illustrate the 
services rendered by these trust compan- 
ies today, it is interesting to note four- 
teen important services offered to cor- 
poration and to the general public. These 
in order of importance may be listed as 
follows: 

1. Executor under Will. 

2. Agent or Attorney for Executors 
already acting. 

3. Administrator, or 
with the Will Annexed. 
4. Agent, Custodian, Trustee, 
ceiver or Manager for Corporations. 

5. Transfer Agent and Registrars for 
securities of corporations or syndicates. 

6. Trustee under Living or Voluntary 
Trusts, Business Insurance Trusts, etc. 

7. Trustee for bond issues. 

8. Trustee under terms of Bankruptcy 
Act. 

9. Agent for individuals and corpora- 
tions to invest monies, collect income and 
manage securities. 

10. Rental and Sales Agent for owners 
of real estate and Manager of real prop- 
erty such as dwellings, apartments and 
Office buildings. 

11. Savings Department — accepts 
money “In Trust”, withdrawal by cheque, 
and allows interest on credit balances. 


Administrator 


Re- 
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12. Guaranteed Investment Depart- 
ment—accepts money “In Trust” for in- 
vestment for periods of one to five years 
and guarantees repayment of interest 
and principal. 

13. Preparation of 
turns. 

14, Legal Depository for municipal 
sinking funds. 


income tax re- 


Need of Independent Management Facilities 


Special attention is drawn to the four- 
teenth paragraph, namely, legal deposi- 
tory for municipal funds. There has 
been a growing conviction in Canada, 
within recent years, that municipal sink- 
ing funds as well as provincial govern- 
ment funds, together with funds of a 
public nature, should come under the 
supervision of those most capable of 
handling such monies. Fortunately in 
Canada there have been very few in- 
stances where private individuals hand- 
ling such funds have absconded or have 
mishandled the monies entrusted to 
them. 

In the Dominion of Canada such tax- 
ing bodies as the Dominion, provincial 
and municipal governments together with 
school districts, county and township 
councils are in receipt month by month 
and year by year of a steadily increas- 
ing volume of public money. While 
there is no suggestion that officials in 
these various taxing bodies are dishon- 
est, there is and has been bad judgment 
on the part of some officials which has 
led to ruination of personal reputation 
and future opportunity, together with a 
resultant financial loss to the public. 

From a general resume of financial 
statistics available at the present time, 
it has been noted that the majority of 
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governing bodies throughout Canada 
have issued straight term bonds, the 
principal of which is to be paid out of a 
sinking fund accumulated over a period 
of years. The funds for the sinking 
fund are, of course, earmarked in the tax 
levy year by year. 


When one takes into consideration the 
volume of funds earmarked for the sink- 
ing fund and to be invested in securities 
of a nature which will prove entirely sat- 
isfactory until maturity, it is little won- 
der that provincial and municipal treas- 
urers and their respective committees 


are faced with a task which calls for the - 


most careful scrutiny of each purchase 
of securities. Not only that, but the 
handling of sinking funds is an added 
cost to the provinces and municipalities 
through the necessity of maintaining a 
certain staff for clerical work and addi- 
tional vault storage for the securities 
and records. 


As has been pointed out, there is a 
steadily growing conviction that public 
funds which are being held in trust can 
be more advantageously handled, and at 
a minimum of expense, by Canadian trust 
companies. These companies have built 
up an enviable record of honesty and in- 
tegrity, through public good will. With 
every facility available for the handling 
of such public money as the sinking 
funds, it is evident that the provincial 
governments and the municipal govern- 
ing bodies would do well to consider the 
advisability of placing their funds in the 
hands of trust companies. Trust com- 
panies are not swayed by political lean- 
ings in the investment of funds but are 
guided solely by the responsibility for 
their clients’ interests. 


Provincial Laws Permit Use of Trust 
Companies 


That such convictions are bearing 
fruit is borne out by the fact that, so far 
as official records show, the province of 
Nova Scotia is leading the way for the 
placement of municipal funds in the 


hands of trust companies. A bill passed 
by the Nova Scotia legislature on April 
30, 1935, entitled “An Act To Provide 
for the Supervision of Municipal Affairs”, 
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states, in connection with municipal 
sinking funds: 


“A municipality, whenever it issues 
debentures, shall appoint its clerk, treas- 
urer or some other officer, or a trust 
company, to be registrar of such deben- 
tures. The registrar shall prepare and 
keep a book for the registration, and he 
shall endorse on each debenture regis- 
tered a copy of every entry made in the 
said book in respect of such debentures 
and he shall sign such endorsement. 


“Where a sinking fund is required and 
no provision is made by Statute as to 
the investment of such sinking fund, the 
annual sums required therefor shall, 
when collected or received, be deposited 
in some chartered bank doing business 
in Nova Scotia, bearing interest, to the 
credit of an account to be called by a 
name referring to and identifying the 
loan or purposes for which the deben- 
tures were issued and the year of the is- 
sue thereof, with the addition of the 
words ‘Sinking Fund Account.’ All 
amounts to the credit of such account 
and the interest thereon shall be used for 
paying off the principle of such deben- 
tures, and for no other purpose. 


“Notwithstanding the last preceding 
section, or the provisions of any special 
or local Act, any municipality may pay 
the amounts standing to the credit of any 
of its sinking fund accounts, as well as 
the sums levied from year to year for 
sinking fund purposes, to a trust com- 
pany appointed for the purpose by the 
Governor-in-Council. 


Requirements as Agent 


“Where a municipality avails itself of 
the right conferred by the last preceding 
sub-section, the trust company appointed 
as aforesaid, shall receive from the 
treasurer of the said municipality the 
sums so paid, and shall issue a proper 
receipt therefor, and such funds shall be 
held by the trust company appointed as 
aforesaid and be appropriated to the pur- 
poses for which they were respectively 
created. 


“Where funds are paid into a trust 
company appointed as aforesaid, such 
company shall hold the same in trust for 
the municipality separate and apart from 
its own and all other funds, and shall in- 
vest and keep the same invested in such 
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SERVICE 


Oe complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 
Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


Ciry Nationa Bank 
AND TRUST COMPANY of Chicago 


securities as may be approved by the 
Governor-in-Council, and the remunera- 
tion for said trust company’s services, 
shall be approved by the Governor-in- 
Council. 

“A trust company holding sinking 
funds under the provisions of this sec- 
tion shall make such statements and re- 
turns in respect thereto to the Commis- 
sioner as may be required by the said 
commissioner.” 


One other province makes somewhat 
similar legislative provision. Section 
34, of Chapter 111 of the revised statutes 
of the Province of Quebec states: 


“The Lieutenant-Governor, upon the 
report of the Minister of Municipal Af- 
fairs to the effect that it is favorable 
and in the interest of the municipality 
that the sinking fund be deposited else- 
where than in the office of the provincial 
treasurer, or be otherwise invested, may 
authorize that the sinking fund required 
to redeem an issue of bonds made, or to 
repay a loan contracted by that muni- 
cipality, be deposited elsewhere than in 


the office of the provincial treasurer or 
be otherwise invested.” 


Section 34 was enacted on the 9th of 
February, 1918 and its dispositions ap- 
ply to those sinking funds required to re- 
deem bonds issued since that date only. 
In the case of bonds issued prior to 1918, 
the sinking fund is administered by the 
Council and it would then be legal to de- 
posit this sinking fund with a trust 
company without any special authoriza- 
tion from the Lieutenant-Governor in 
Council or from the Minister of Muni- 
cipal Affairs being needed. 

In the province of Ontario, munici- 
palities have been given authority to 
place their sinking fund monies in the 
hands of the provincial government, 
which at the present time holds nearly 
$2,000,000 of such money. It is under- 
stood that the trust companies in On- 
tario are planning to approach the pro- 
vincial government with the view of 
having such funds placed in the care of 
the companies. 
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The Management of Church Funds 


In the handling of public funds the 
trust companies can and will play a more 
important part. For instance, there are 
the large sums of money which the 
churches receive every year, not only for 
current expenses and necessary mission- 
ary work but also for the maintenance of 
pension and other funds for the minis- 
ters. While the investment of such 
funds in Canada is largely in the hands 
of capable committees there is no doubt 
that were these capital accounts placed 
in the hands of trust companies, worry 
over the proper channel for investments 
would be displaced by well-informed 
financiai management and the possibility 
of any irregularities in connection with 
the accounts would be entirely eliminated. 

It is interesting to recall a case in 
point in connection with public funds. 
In 1932 a high official of one of the lead- 
ing churches in Canada, who was sta- 
tioned in Winnipeg, was accused and 
found guilty of misappropriating the 
funds of that church, totalling in the 
neighbourhood of $800,000. At that 
time the thought was publicly expressed 
that much of the misery which resulted 
from the events in Winnipeg could have 
been avoided had the trust funds of the 
various religious bodies been placed in 
the hands of those institutions which 
have made it their business to adminis- 
ter such funds. The trust companies 
have years of experience behind them in 
handling trust funds, their charges are 
reasonable and they have the advantage 
of bringing the judgment of not one indi- 
vidual but several to bear on all matters 
in connection therewith. Despite this 
unfortunate transaction the same church, 
so far as public records show, has failed 
to transfer the funds to the trust com- 
panies. It is only this year that the 
church was able, through subscriptions, 
to replace the lost funds, and then only 
through years of intensive effort on the 
part of the church authorities. 

As an illustration of how trust com- 
panies can handle public funds with care 
and dispatch, attention is drawn to a 
charitable fund in the city of Winnipeg 
known as the Winnipeg Foundation, 
which was incorporated by a private act 


TRUST COMPANIES 


of the Manitoba legislature. The funds 
for the charity are under the manage- 
ment of an advisory board, consisting 
of the leading citizens of that city, 
who in turn have appointed a number of 
the principal Canadian trust companies 
to act as trustees of any donations to the 
Foundation. As a result of the close co- 


operation between the trust companies 
and the advisory board the fund has 
grown year by year and charitable work 
has been greatly expedited in that city. 


Educational Endowments 


Particular reference should be made at 
this point to college endowments under 
agency accounts with management pow- 
ers. In reading the daily newspapers 
one is visibly impressed, perhaps not so 
much since the depression era as pre- 
vious to that time, by the magnificent 
monetary gifts of wealthy and influen- 
cial men to the principal colleges in the 
United States and Canada. While no 
authentic statistics are available as to 
the amount of charitable gifts both in 
Canada and the United States it has been 
stated that in the United States alone a 
sum exceeding $2,000,000,000 was given 
to educational, philanthropic, religious 
and charitable causes in 1928. Bearing 
in mind the period of business depres- 
sion from which we are now emerging, 
there is no doubt that the volume of such 
charitable givings will once more begin 
to flow freely. 


Trust companies have taken serious 
cognizance of this trend and have been 
active in fostering this class of business. 
For instance, two years ago the Ameri- 
can Institute for Endowments was or- 
ganized by representatives of colleges, 
trust institutions, life insurance com- 
panies and the Bar, for the purpose of 
discussing ways and means of ‘assisting 
higher education through furthering 
gifts and promoting endowments under 
wills and trust agreements and by life 
insurance. 

As in the handling of other public 
funds the trust companies offer indisput- 
able safeguards for college and other 
educational endowments. The fact that 
the trust companies can provide a cleri- 
cal staff trained in the handling of such 
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funds, frequent, complete and accurate 
reports to the courts and to the bene- 
ficiaries, and the fact that their books are 
under a continuous private and govern- 
mental examination, are strong argu- 
ments as to the advisability of trust com- 
pany administration. 


Pension Funds 


There is probably no large and im- 
portant municipality or industrial firm 
which has not, at the present time, some 
kind of a pension fund for its employees. 
In every important municipality in Can- 
ada and the United States, such civic em- 
ployees as policemen, firemen and the 
general civil service have established a 
pension fund into which they make their 
regular contributions, helped some times 
by further contributions from the muni- 
cipality itself. So far as public records 
show, in Canada at least, a majority of 
these municipal pension funds are usually 
administered and invested by a commit- 
tee appointed by the civic employees. In 
the industrial arena a number of large 
business and some financial concerns 
have in recent years inaugurated pension 
schemes for their employees. While no 
authentic statistics are available as to 
the amount of such pension funds it is 
understood that they run into large 
figures. 


The handling of such pension funds is 
one which calls for a great deal of care 
during the present time of international 
political and economic uncertainty. With 
no reflection upon the honest intention 
and integrity of the committees adminis- 
tering such pension funds, there arises 
the doubt that through lack of training 
and expert knowledge as to investments, 
these committees are not in a position to 
properly safeguard these funds, as could 
be done properly with a minimum of 
cost by trust companies. 


Art of Indexing 


An old Law Report Index mentions “Lord 
Westbury. His great mind.” 


The passage indicated reads: “Lord West- 
bury said he had a great mind to commit 
the witness for contempt of court.” 


oe An 
5: a emergency 

iy for 
breakfast 


Telephone bells ring. Operators, 
installers, linemen, construction 
men tumble out and hurry to 
their stations. There’s an emer- 
gency to be met—a fire, flood, 
tornado, dust storm, blizzard or 
explosion. No matter what it is, 
the telephone folks will be there, 
handling the increase of traffic, 
putting back the lines, keeping 
your service going. You can de- 
pend on the Bell System to give 
you the best service possible 
under all conditions, emergency 


or normal. 


Bell Telephone 
System 
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Relationship of Trust Costs, Fees and Markets 


Saturation Point of Market as Major Factor in 
Applying Profit Formula 


PAUL S. CHALFANT 
Vice President, The Purse Company, Los Angeles, Cal. 


T is a spirit of undertaking to shed 

further light upon a subject of vital 
interest to 3,000 banks in the United 
States, and not with any thought of argu- 
ment or debate, that I address Messrs. 
Driscoll and Millett, of Philadelphia, and 
comment on their constructive contribu- 
tions to the last Midwinter Trust Con- 
ference and the August issue of Trust 
Companies, on the subject of profit and 
loss in smaller trust departments. The 
observations which follow are based on 
personal contact with more than 1,000 
trust departments in all of the United 
States except New England during the 
past 15 years. 

In language that has been cluttering 
the airwaves in recent weeks, “I yield to 
no man” on the proposition that every de- 
partment of a bank must be profitable if 
the institution is to survive and serve a 
mutually dependent public. Likewise, I 
am aware of the fact that the slogan of 
the so-called conservative banker has al- 
ways been, “It can’t be done.” Ask 99 
out of 100 surviving bankers what they 
said about stop-loss service charges on 
unprofitable commercial accounts back in 
1926! And amortized personal loans! 
And reducing interest rates on time de- 
posits! 


“Stop-Loss” Courage 


Ten years ago, bankers and their cost 
accountants raised the question, “Are 
small and active commercial accounts 
profitable?” The answer was an em- 
phatic “NO” in 99.44% of the 25,000 
cases, while the remainder argued that 
“local good will” offset the monetary loss. 
Gradually there came a series of develop- 
ments starting with, “How can we stop 
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the loss?” “We must stop the loss.” “We 
will stop the loss.” And finally, “We 
have stopped the loss.” Note that all the 
time it was “WE” with very few having 
the fortitude to stop the loss regardless 
of the competitor across the street. Yes, 
I am afraid Federal pressure was neces- 
sary to force some bankers to make their 
commercial and savings departments 
profitable. 

Exactly the same story applies to per- 
sonal loans and savings interest. While 
many proclaimed, “It can’t be done,” 
some hardy pioneers were blazing a trail 
in these departments, and records of suc- 
cessful practices are ready for college 
professors to write into textbooks on 
banking. 

Is it not possible that many trust de- 
partments today are in about the same 
position that commercial departments 
were 10 years ago? Perhaps the ex- 
posure of lack of profit will mark the 
beginning of a “how can—we must—we 
will—we have” sequence in trust depart- 
ment management. I know some forward 
looking trust men are blazing such a trail 
today. 

Some of the methods being used par- 
allel those used in the commercial de- 
partments—adequate fees for service 
rendered. But the nature of the busi- 
ness is essentially different from any 
other service rendered by banks. A 
young lawyer does not charge his few 
clients a year’s wages because he, the 
lawyer, is entitled to a certain profit on 
his year’s work. He seeks, ethically, of 
course, other clients. And it would seem 
that the more clients he gets, the more 
he is able to charge each of them be- 
cause of building a reputation as an able 
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and a busy lawyer. Trust business is, I 
believe, more like professional service 
than is commercial banking. 


Qualification for Getting Available Business 


Again, it is reasonable to assume that 
people have come to realize their indivi- 
dual needs for commercial banking facili- 
ties, and that their uses of these services 
are approximately at the saturation 
point. New deposit accounts must come 
from new wealth in the community, or 
from attracting customers from competi- 
tors. Part of the selling job in this de- 
partment is defensive—holding business 
on the books. 


People of means do not have the same 
realization of their need for the services 
of trust departments. Or if they do, 
there must be something wrong with the 
trust departments when so few people 
are using them. Let us examine both 
possibilities, the latter first. 


Are the unprofitable trust departments, 
which have been referred to so frequent- 


ly in recent months presented to their 
communities as a major department or as 
a despised stepchild? Is the head of the 
trust department a vice-president and 
member of the board of directors, or is 
he a young clerk? Even that distinction 
will not fool the dear public for long if 
neither of them know all about the busi- 
ness. Stage setting has been found to be 
very important in opening and operating 
a trust department, but the actors must 
know their lines if they are to draw a 
good attendance. 


Of course there must be a breaking 
point between the small bank in which 
the trust officer doubles as president or 
cashier, and the one where a full-time 
trust officer is employed. Yes, “the trust 
officer doubles as president,” because one 
of the prime essentials of good trust 
management is that the trust executive 
know all about the business, whether or 
not he devote full time to it. That is 
much safer on the so-called “liability” 
side than for a man trained in banking to 
devote part time to trust department ad- 
ministration. 
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Trust Service Is Profitable 


We are told that few small trust de- 
partments are profitable. A short time 
ago I asked a group of large trust de- 
partments whether or not they had an 
accurate cost accounting system to deter- 
mine their NET out of GROSS income. 
The answers were 83% in the negative. 
Various formulas have been used in ar- 
riving at conclusions that trust depart- 
ments were generally unprofitable. But 
I can cite from personal knowledge some 
contrasting situations. 

Consider first a bank of $1,500,000 re- 
sources in a city of 10,000 population, 
with about 30,000 in the county, all of 
which is 75 miles from a city of more 
than 100,000 population. The cashier of 
this bank was first a trust officer. His 
bank has advertised and sold trust ser- 
vice rather than see the business go to 
the adjoining city. Accounting and per- 
sonnel facilities are adequate to the needs 
of the community. Without additional 
operating costs except for promotion and 
a set of books, this bank grosses each 
year from 2% to 5% on its capital struc- 
ture. Bum accounting probably, but 
since the trust department requires no 
additional personnel, and since the bank 
would advertise something, choosing this 
department farthest from the saturation 
point, they call the gross NET and think 
well of the department. 


In contrast, there is a bank of twice 
the size of the one mentioned above, the 
only bank in another city of 10,000 popu- 
lation. This bank has trust powers, and, 
in the eyes of the accountant, a scarlet 
earning record. But an examination of 
the county probate records reveals that 
the recently deceased president and vice- 
president together were grossing from 
$6,000 to $10,000 each year from executor 
and trustee fees. They did not survive 
to fulfill some trusts. I believe they were 
named because they were bankers, and 
would not have been named to these fidu- 
ciary responsibilities had they been the 
leading merchants of the city. Certain- 
ly their trust income belonged to the 
stockholders, and estates would have been 
served better by a “corporate” fiduciary 
—their own bank. “- 
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Means of Reducing Costs 


It is quite probable that the income of 
small trust departments could be put on 
the highly profitable side if bank officers 
and directors were prohibited by their 
own resolution, or by Federal Reserve 
regulation, from serving in any fiduciary 
capacity except for members of their im- 
mediate families. 


Again, some of our large branch bank- 
ing systems operate profitable district 
trust offices in small communities. But 
those departments are not charged with 
the overhead of local high-priced execu- 
tive officers, directors’ fees, and other 
things which may be the proper part of 
scientific cost accounting. They do pay 
their rent and local operating expenses, 
salaries, etc., but the management over- 
head is proportionally small, while the 
small community has the benefit of met- 
ropolitan investment management as 
needed. 


It surprises me to read that trust busi- 
ness is one in which increased volume 
will result in a disproportionate increase 
in operating costs. Also, that “approxi- 
mately $3,000,000” of trust assets repre- 
sents a minimum at which any trust de- 
partment can be operated at a profit. 
“Stop-loss service charges” are a most 
important factor if it takes $3,000,000 
“in trust” to produce the gross income. 
On a basis of 4% investment yield and 
the usual Eastern annual fee of 5% on 
income, that produces gross fees of $6,- 
000 per year, (excepting the small ac- 
ceptance termination fee on principal). 
But Western banks, and their customers, 
realize that management of corpus de- 
serves compensation based on corpus, 
and the $3,000,000 of trust assets would 
pay $15,000 for management. Even this 
figure is but one-half the average fee 
for investment counsel. And investment 
counsel charges are probably not more 
than one-half the cost of management 
under a life insurance annuity contract. 


I shall not discuss the degrees of man- 
agement, or legal responsibility, afford- 
ed by these three agencies seeking the 
“management of capital. 


E.W. AXE & CO., INC. 
INVESTMENT COUNSEL 


730 FIFTH AVENUE 
NEW YORK 


Cooperation with Trust Companies in the 

Purchasing Power Preservation type of 

management for the trusts or investment 
accounts of individual investors. 


What the Net Profits Do Not Show 


The Trust Companies article referred 
to, tells of one small trust department 
which showed an average net return of 
$85 for the years 1929-1935 inclusive. 
That NET of 1% out of gross compares 
favorably with the total operating NET 
of all National banks for the same pe- 
riod. In fact, if I read rightly the an- 
nual reports of the Comptroller of the 
Currency, all National banks showed an 
operating deficit of about $275,000,000 
for the same period, while total National 
bank gross trust income was not under 
$20,000,000 after 1929 and up to $26,- 
479,000 for the year ended June 30, 1935. 


Again refering to the annual average 
of $85 net profit, the article says, “One 
trifling mistake might easily involve a 
surcharge which would absorb complete- 
ly the small profit which has been made.” 
Theoretically true! But how often and 
to what extent has this calamity hap- 
pened? And if it does, why not take it 
out of the annual retainer fees of gen- 
eral counsel who spend so much time 
warning bank managements of the hid- 
den liability in trust operations and ad- 
vising of ways and means to avoid li- 
ability? Do trust departments collect 
fees for safekeeping or for management 
—which includes the assumption of a 
certain amount of legal liability? 


Some of the things not reported in the 
cost accounting on this “$85” trust de- 
partment with $2,050,000 of assets (an 
increase each year after 1929) are: (1) 
the worth of the uninvested balance in 
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the commercial department; (2) the 
worth of an estimated $80,000 annual in- 
come purchasing power in the commun- 
ity; (3) the social significance of the pro- 
tection of the capital of women and chil- 
dren. I believe $80,000 income from 
sound trust investments in any commun- 
ity is better for all of us than 133 fami- 
lies on a $50 a month Federal dole. 

It is interesting to note that the trust 
department income of this bank was 
about $5,000 greater in 1934 than in 1933 
or 1935. All of the $85 a year and much 
more is in that fee. Right! Every 5 
to 7 years in every small community 
there occurs the death of one of the more 
wealthy men or women. It appears that 
by luck or by good salesmanship this 
bank was named executor and trustee in 
one of these estates, and from the in- 
crease in trust assets it must have in- 
ventoried upwards of half a million. 


Emphasis on Developing Prospects 


This prompts me to suggest that when 
the cost accountant has finished with the 
red and blue of the trust department, he 
might well spend some time in the pro- 
bate records at the county seat. 

I have just completed examination of 
inventories between $10,000 and $25,000 
in a California county of 600,000 popula- 
tion. There were 199 estates in this 
small classification averaging $15,331. 
Statutory fees on these estates averaged 
$589.93 and CORPORATE EXECU- 
TORS SETTLED ONLY 21 out of 199. 


Then there were 198 estates in the 
same county over $25,000 averaging 
$139,630. These carried an average 
executor fee of $2,226.30, and CORPO- 
RATE EXECUTORS SETTLED ONLY 
27, but they did have an average inven- 
tory of $250,582. 


Suppose this were a county of 60,000 
instead of 600,000, and take off all the 
discounts for larger wealth in larger cen- 
ters. We know from examination of the 
court records in large and small com- 
munities that the discount is not as great 
as might be surmised. At par with the 
larger county, the smaller one would have 
$152,640 each year in executor fees. Dis- 
count at 50% for size, and then bring to 
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my trust department 25% of the executor 
fees for the year, and I would rather 
have that $19,080 of gross income each 
year than all that can be made. from 
“$3,000,000 in trust.” And let my com- 
petitors fight for the other 75% of po- 
tential probate business. 


In conclusion, it is the opinion of one 
who knows absolutely nothing about cost 
accounting, but a little about trust de- 
partments and the market for trust ser- 
vice, that bankers and their cost ac- 
countants must apply an entirely differ- 
ent formula to the trust department 
which may be 90% short of its saturation 
point for gross profit, than that applied 
to a commercial department, which is 
certainly within 10% of its saturation 
point. 


The trust department has a selling job 
in a market as certain as death and taxes. 


Trust Ruling of Federal 


Reserve Board 


In reply to an inquiry by a national bank, 
the Federal Reserve Board has ruled that, 
under Regulation F, section II, subsection 
(a), such bank is forbidden to invest trust 
funds in securities purchased from affiliates 
of the bank. The relationship in this par- 
ticular instance resulted from the fact that 
the same persons owned or controlled a 
majority of the shares of the stock of both 
the bank and the affiliate, but the Board 
felt that, while the circumstances of this 
case might greatly reduce the danger of 
abuse, it was not justified in making any 
exceptions to the Regulation. 


a 0 
Tax Exodus 


To escape the personal property tax on 
personal holdings in banks, depositors in 
Newark, N. J. banks withdrew approximate- 
ly $50,000,000 immediately prior to October 
1st when the tax was to be collected. It is 
estimated that only 50% of the amount thus 
transferred to other cities would return to 
Newark because of the inconvenience of 
withdrawing and redepositing each year. 
Local bankers feared that their institutions 
would lose many deposits from estates, the 
trustees of which would not risk paying the 
tax. 
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Valuing Trust Assets for Book Records 


Control by Appraisal Value 


JOHN A. REID 
Trust Examiner, Federal Reserve Bank of Boston 


Editor’s Note: Trust departments are urged to consider the advantages of 
more uniformity in the bookkeeping valuation of their trust assets. The 


views expressed by the author are personal and based on experience both in 


rust Companies magazine has ren- 
dered a real service to banks and 
trust companies, the American Bankers 
Association and Supervisory authorities 
in conducting its symposium on the ques- 
tion of “Valuing Trust Assets.” 

While trust men knew that various 
methods were in use, no doubt many have 
been surprised by the various articles 
submitted to banking magazines during 
the past few months by a representative 
group of bank officials from Maine to 
California. 


Practice in First Federal Reserve District 


Summing it up, there seem to be at 
least two distinct schools of thought as 
to methods of establishing book values of 
estate and trust assets—the one—of us- 
ing the appraisal value and cost on later- 
acquired securities and—the other—of 
using par values on bonds, the number 
of shares on stocks, face amounts on 
notes and insurance policies and number 
of articles on miscellaneous items. 

In the First Federal Reserve District 
the majority use the appraisal basis, with 
cost on later-acquired assets, for estates, 
court trusts and voluntary trusts and a 
combination “par and unit” basis on 
agency, custody or safekeeping and cor- 
porate trust accounts. The Connecticut 
voluntary trusts have, in most cases in 
the past, been set up at the “cost to the 
grantor”, though some banks are chang- 
ing to the “appraisal at date of appoint- 
ment” basis. 


The “appraisal at date of appointment” 
method for estates and trusts is growing 
in popularity in New York City. Some 


trust administration and examination. 
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of the large trust departments which 
have been entirely on a “par and unit” 
basis in some form or other, are now re- 
vising their book value figures of estates 
and trusts to the appraisal basis. 


California has already endeavored, 
through the Associated Trust Companies 
of Central California, to establish a uni- 
form method for that State. The system 
in use in California was reported in de- 
tail in October, 1935, Trust Companies 
magazine. 


The California system differs but 
slightly from the practice which is now 
being generally accepted on the East 
coast, which was recommended to the 
Executive Committee of the Trust Divi- 
sion by its special committee on statistics 
in February, 1935. This was referred to 
by Gilbert T. Stephenson, of the Equit- 
able Trust Company of Wilmington, Del., 
in his article in the August, 1936, Bank- 
ing magazine. 


Need for Uniform Basis 
States from the East to the West coast 
have some banks doing one thing and oth- 
ers another and no doubt one could find 
several different methods in use in the 
same city. 


Most of the recent writers on this sub- 
ject have indicated that there is a need 
for uniform figures. Mr. Stephenson in 
his recent article states that in his opin- 
ion we need uniform figures and classi- 
fications for statistical purposes. He 
implies that this does not necessarily 
mean that the books of trust departments 
need be kept on a uniform basis. 
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In my opinion, it would be highly de- 
sirable, over a period of time, to have 
the books of record carry the assets on a 
uniform basis of valuation. It would 
seem logical that figures published, for 
statistical purposes or in reports of con- 
dition, should reflect the figures as shown 
by the books of record. 

Original inventory of an estate or 
trust set up on the books of the bank 
should, in my opinion, reflect the value 
of the property for which the bank as- 
sumes responsibility, at the time it as- 
sumes it. The statements of the depart- 
ment or of individual accounts, given to 
the Board of Directors, stockholders, de- 
positors, beneficiaries, the public and/or 
the courts, should be based on such fig- 
ures. 

For nation-wide statistical purposes 
assets should be grouped uniformly. 
Furthermore, accounts should, in my 
opinion, be classified as to responsibility 
on a uniform basis and grouped accord- 
ingly, the latter as suggested by Mr. 
Theis, of the Guaranty Trust Company 
of New York, in his address before the 
1935 Pacific Coast and Rocky Mountain 
Trust Conference.* 


Vault and Audit Controls 


Some banks may wish to also continue 
to carry vault control figures on a “par 
and unit” basis for all assets regardless 
of the type of account and the fact that 
the appraised value or some other figure 
is used for book value purposes. This 
may be a good method for vault and audit 
control purposes, but in the opinion of a 
number of experienced bankers the only 
true vault and audit controls are brought 
about by the establishment of an inde- 
pendent auditing department which is 
provided with copies of receipts for as- 
sets received and disposed of and which 
verifies transactions. Under such a sys- 
tem separate “par and unit” controls on a 
proof basis would appear to be unneces- 
sary for accounts controlled on the “ap- 
praisal basis.” 

In order to disclose the bank’s respon- 
sibility on full power agency or attorney 
accounts, it would seem that they should 


*Reported in Trust Companies Magazine, Nov. 1935. 
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be set up on the books in the same way 
that trusts are set up, though they should 
be controlled in separate totals from the 
trust totals. The total of property con- 
trolled in Safekeeping and by the Cor- 
porate Trust Department should at least 
be available to the directors, though such 
totals would ordinarily be on a “par and 
unit” basis. 


When setting up the original inventory 
on the appraisal basis and using cost on 
later-acquired securities, in accounts 
where the bank has investment authority, 
the investment committee always has be- 
fore it figures which show the amount 
for which they are accountable. Invest- 
ment reviews or analyses of portfolios of 
each account can then be easily compiled 
at any time showing the comparison be- 
tween market values and inventory fig- 
ures. , 


While some might contend that the 
“par or unit” system would be better for 
examiners for purposes of checking se- 
curities, the “appraisal at date of ap- 
pointment” basis combined with a good 
internal audit system, in my opinion, car- 
ries with it greater advantages to the 
examiner and to the bank. 


All bank trust men are desirous of en- 
larging the field of trust service by Cor- 
porate Fiduciaries. One way to help ac- 
complish this is to publish accurate fig- 
ures as to the volume of the various types 
of trust service now being administered. 
Each bank could well keep the public in 
its section informed of the growth of its 
trust business and the type of service it 
endeavors to render. It might, likewise, 
find it advantageous to inform the public 
of the safeguards thrown around Cor- 
porate Fiduciary practise. 


Estate Taxes 


Provisions of the estate tax law relating 
to the manner in which the value of a 
gross estate is to be determined have been 
amended to include the value of property 
transferred by trust or otherwise, but sub- 
ject to a power to alter, amend, revoke, or 
terminate, if the power is exercisable in 
any capacity whatever and without regard 
to when or from what source the power was 
acquired. 





The Electrographic System of Trust 
Accounting 


Outline of Basic Set-up and Provisions—Part 2 


FREDERICK A. WAITE 
Merchants National Bank, Boston, Mass. 


Editor’s Note: This article, together with a companion article published 
in the August issue of Trust Companies Magazine, summarizes an entirely 
new all-electric method for complete coverage of trust accounting and 


statistical requirements. 


The present installment outlines the unique 


features of the mechanical production system, for which detailed specifica- 


tions can be worked out to suit individual needs. 


Of particular interest 


is the fact that this system provides 100% mechanical production of pro- 
bate schedules required in Massachusetts. 


NDER any tabulating system it is 

desirable to avoid manual handling 
and sorting of the punch cards except for 
small-lot operations where to do so is 
comparatively efficient. Under this sys- 
tem all types of punch cards are original- 
ly set up with coded numeric fields which 
permit automatic selection, sorting, or 
re-sorting according to classes of opera- 
tions by an electric sorting machine 
equipped with group selector and card- 
matching devices. 


Accounting-Printing System Mechanics 


The Chart, Exhibit A (page 188, Aug- 
ust issue), under the caption “Account- 
ing-Printing System’, indicates the va- 
rious purposes for which each type of 
punch card is used. It is quite obvious 
that the coverage includes practically 
every major operation and printed rec- 
ord or report required by a Massachu- 
setts Trust Department. 


Asset Ledger Run 


A novel feature of this system is the 
provision for the production of the cus- 
tomary visible Asset Ledger Cards and 
Blotter by daily run of the Electric Ac- 
counting machine actuated by “balance” 
and “investments” punch cards. The 
general procedure is this: 

For each security transaction in the 
day’s work, the previous Account Ledger 
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punch card containing indications of the 
previous par and dollar value balances 
held, if any, is pulled from the file, the 
pulled Ledger punch cards assembled 
with the day’s Investments transaction 
cards; the batch is run through the 
electric sorter under controls which col- 
late all cards in such manner that all In- 
vestment cards of a given account are 
sorted immediately behind their respec- 
tive Account Ledger “old balance” card— 
all being sorted by Asset classes per Gen- 
eral Ledger classifications. 

The next step is to make the daily Blot- 
ter run. The collated cards are automa- 
tically fed into the electric accounting 
machine under account number control, 
printing on a continuous blotter form at 
a very rapid rate the old balance, the 
debit or credit, and the new balance for 
each account affected. 

Next, using the printed blotter as a 
base, the previous printed Ledger Cards 
showing the chronological sequence of 
transactions by individual security items, 
are pulled from their file, the collated 
punch cards again fed into the machine 
under account number control—this time 
automatically stopping the machine at 
the end of each account. As the cards 
feed, the operator inserts and withdraws 
the respective printed Ledger cards, 
sight checks the correctness of account 
entry and continues with the next ac- 
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count card. Exhibit D illustrates the 
form of the printed Ledger Card which 
permits rapid, accurate sight-checking of 
correct entry. 


ExH4/8/T D- 
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The net result of this general proce- 
dure is the somewhat amazing production 
of a customary Trust Department record 
by methods never before attempted. 


INVLSTMENTS LEDGER CARD 
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Individual Account Ledger Sheets and 
Blotters 
(A) Investments—Principal 
Ledger 
(B) Income Cash Ledger 
(C) Invested Income Ledger 
Another unique feature is the process 
whereby the customary Investments, 
Principal Cash and Income Cash Ledger 
sheets, printed in customary form, are 
maintained daily, entirely by punch card 
and tabulating machine procedures sim- 
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ilar to those cited for Account Ledger 
Card production—subject to Daily Blot- 
ter, Daily Settlement, and Daily State- 
ment controls. Exhibit E illustrates one 
form in which the combination Invest- 
ments—Principal Cash sheet can readily 
be produced. 

In this case, however, the summary 
punch attachment is employed to simul- 
taneously create new balance punch cards 
as each transaction entry is made, as in- 
dicated by the Chart. 


EXHIBIT E 


Exniait? & - 


PRINCIPAL LEDGER 


INVESTMENTS — PRINCIPAL CASH 


MAOUNT SANE 





Although the electric accounting ma- 
chine employed to effect the above opera- 
tions is not primarily designed for entry 
by insertion of individual sheets, it is an 
obvious fact that by the provision of a 
simple line-finding device, it can handle 
the operations efficiently—the rate of en- 
try per hour is comparatively high, and 
the usual factors of operator skill and 
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operator fatigue are practically elimin- 
ated. 

And here is another extremely import- 
ant consideration. Now that it has been 
shown that the printed Asset Ledger 
cards and Account Ledger sheets can be 
produced in customary form by tabulat- 
ing equipment, although too unorthodox 
to propose at this time, it is, neverthe- 











less, safe to predict that once an Electro- 
graphic System had become completely 
established in operation, it would be ob- 
vious to every Trust executive and sys- 
tems man that under its set-up the usual 
daily entry to these records is entirely 
unnecessary and can be eliminated with- 
out any inconvenience. The daily Blot- 
ter runs, printing balances by securities 
and balances by accounts would, of 
course, be continued for control and ref- 
erence purposes. The chronological as- 
set card can be omitted entirely, and the 
Account Ledger Sheets can be tabulated 
monthly, or periodically, coincident with 
the preparation of periodic statements 
of account to the customer: The transac- 
tion punch cards to be filed by accounts 
daily to be instantly available whenever 
reference purposes require transcripts of 
account covering the period since the last 
prior ledger run. This potential “short- 
cut” would increase the initial surplus 
capacity of the accounting machine at 
least 15%. 


Statements—Monthly or periodic state- 
ments are automatically tabulated as of 
due date from the daily transaction 
punch cards automatically sorted by ac- 
count numbers. Statement due dates 
are automatically selected and tabulated 
on tickler lists from the Account Name 
Master File, or are indicated by the ad- 
dress advices for subsequent mailing in 
window envelopes printed in continuous 
perforated form from punch cards auto- 
matically selected from the Central Ad- 
dress punch card file. 


This procedure goes far toward solv- 
ing the long existent problem of the pro- 
duction of uniformly acceptable state- 
ments at a low preparation cost. 


Income Receivables—Control and Collection 


The application of punch card princi- 
ples to the control and collection of in- 
come receivables is an established fea- 
ture of every tabulating system which 
has been installed to date. 


Under this system no separate Income 
Control Punch Card File is required 
Since the Account Ledger and Property 
Ledger punch cards are set up so that 
either file—both files being under direct 
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accounting control—can be used for the 
automatic selection and reproduction of 
the required income receivable transac- 
tion cards. 


The prepared transaction punch cards 
are first used for the preparation of cou- 
pon envelopes, ownership certificates, 
coupon requisitions and deposit slip, divi- 
dend control lists, nominee lists, etc. 


The incoming cash items—coupons, 
dividend checks, etc., are checked to con- 
trol lists to eliminate handling of the 
punch cards; the respective punch cards 
are then pulled from the control file and 
routed through the Daily Settlement to 
the Accounting System. 


The summary punched Principal and 
Income Cash balance card file is tabu- 
lator-listed at the close of business daily 
as a control provision. These balanced 
lists, of course, are available to the In- 
vestment and Trust Officers as frequently 
as desired and take the place of the Cash 
Lists ordinarily prepared by tedious man- 
ual typing. 


Investment Analysis 


The capacity of punch card and tabu- 
lating machine methods for the efficient 
production of all statistical data is wide- 
ly recognized—in fact it has largely dom- 
inated the set-up of the Trust tabulating 
systems installed to date. 


The Electrographic System readily 
permits an original punch card set-up to 
cover all essential statistical require- 
ments without sacrifice of any bread-and- 
butter accounting objectives. 

Among the various records and re- 
ports for Investment Analysis or Review 
are these: 


(1) Lists of holdings by Accounts— 
maintained current daily by tabu- 
lated perforated strips, or ply- 
wood panel strip 

(2) Daily (or weekly) lists of Ac- 
count Cash Balances—tabulated 
from account cash balance cards 


(3) Lists of security holdings by ac- 
counts for Trust Committee re- 
view—eight to ten copies dupli- 
cated by tabulation of Account 
.Ledger Cards 
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(4) Lists of account holdings by is- 
sues for trend analysis, issue 
analysis, called or maturing 
bonds, etc.—tabulated from Prop- 
erty Ledger File 

(5) Weekly or monthly lists of Buys 
and Sells for Trust Committee 
ratification 

(6) Weekly or monthly report of the 
dollar amount of business allotted 
brokers, by brokers 

(7) Customers’ lists of holdings with 
or without space for appraisal at 
current market 


Remittances, Amortization, etc. 

The provisions made for punch card 
and tabulating coverage of these classes 
of periodic duties is distinctly a new 
feature. A general explanation of the 
punch card set up has already been given. 

The production procedure for Amor- 
tization, for example, is this: Amortiza- 
tion Transaction cards—Income Cash, 
Principal Cash, and Investments (if de- 
sired )—are automatically selected at due 
dates and reproduced from the Amortiza- 
tion Punch Card Diary File, thence 
routed to Control Clerk to be checked 
against the respective Visible Index File 
cards. The Visible Index File operates 
to prevent amortization after the bond 
premium is extinguished, or the security 
sold. The transaction cards are thence 
routed to the Accounting system via the 
Daily Settlement. 


Tax Analyses 

The several large institutions which 
have applied tabulating methods to In- 
come Tax analysis operations have found 
them to be entirely practical, and notably 
economical. Under this system, accur- 
acy of tax class indications is assured 
through duplication from pre-punched 
fields of the Security Master Cards as 
the income transaction cards are origin- 
ally set up. 

The income cash transaction cards are 
accumulated after daily entry, sorted pe- 
riodically by accounts, and run on the 
accounting machine to print items and 
totals by tax classes and new income bal- 
ances for verification with respective ac- 
count income ledger sheets; also to 
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create summary-punched new balance 
cards for each account. 

The provisions covering analysis of 
taxable gain or loss on sales of Invest- 
ments are entirely new. 

At the outset, a copy of each multiple 
ticket set covering securities received or 
purchased is routed to the Tax Control 
Clerk and utilized to record, or if neces- 
sary, compute tax basis costs “‘by lots”; 
thence filed by accounts, sub by securi- 
ties pending future disposition. 

If partial sales are ordered, these 
tickets readily permit selection and iden- 
tification by lots on the basis of tax basis 
cost—an operation which may at any 
time become obligatory and for which, 
ordinarily, no economical provision is 
made. 

If sales and distributions of securities 
are executed, an out copy of each Multi- 
ple Ticket set supplies the Tax Clerk 
with advice thereof; the tax cost is veri- 
fied, and if any loss or gain results, the 
advice routed to the punch card operator 
as instruction media for setting up the 
Tax punch card. 

Periodically the Tax Punch Cards, 
sorted by accounts, are run on the tabu- 
lating machine to print tax basis cost 
and proceeds totals by Federal and State 
classifications, etc., so that at the end of 
the year all figures required are quickly 
available for Income Tax reports. 


Probate Accounts 


The ultimate objective of Massachu- 
setts Trust Accounting is the production 
of annual Probate Accounts which con- 
form with the exacting standardized re- 
quirements of the Massachusetts Probate 
Courts. 


The specifications for punch card set- 
up and for every pertinent operation of 
this Electrographic System are drafted 
to meet that objective, which fact, cou- 
pled with the unlimited flexibility of the 
mechanical equipment employed, enables 
the printing of the average Probate Ac- 
count (all schedules except the cover) en- 
tirely by automatic sorting, selection and 
tabulation of transaction cards originally 
set up to serve the daily accounting re- 
quirements. 
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So far as known, this is the first time 
that 100% mechanical production of all 
schedules of a Massachusetts Probate 
Account has been successfully attempted, 
and the resulting savings in many de- 
partments should closely approach the 
annual rental charge for all of the me- 
chanical equipment used by the entire 
system. 


The generalities of this summary 
should enable any systems man to pre- 
determine exact specifications for all de- 
tails of set-up and procedure, to remove 
from local installation of this system all 
elements of experiment, so far as they 
can be removed from the installation of 
any complete new system of Trust Ac- 
counting. 


Uniform Act to Establish Wills Before Death 


A demand for an act of this character 
has been growing since the matter 
was first referred to a Special Committee 
by the National Conference of Commis- 
sioners. As a result of increased dis- 
cussion and deliberation, the Second Ten- 
tative Draft represents several develop- 
ments over the original proposal, chief 
among which is the provision for three 
methods instead of two for establishing 
a will. In its report to the Conference, 
the Committee explained the absence of 
a section on declaratory judgments at 
the time of filing, on the ground that 
such a provision would be unconstitu- 
tional in many states. 


Methods of Establishing Will 


Section 2 of the proposal law states 
that a testator may establish his will by: 

(a) filing what purports to be his will 
in a package, under seal, with the clerk 
of the probate court in the county or city 
of his domicil; 

(b) filing what purports to be his will, 
under seal, and presenting to the clerk a 
list of any witnesses to his will, and if 
no witnesses, a statement of that fact 
with the writen petition in Section 3; 

(c) personally appearing and present- 
ing a paper intended to be executed as 
his will, accompanied by witnesses and, 
in the presence of the witnesses and the 
clerk, having the will read to him by the 
clerk, and executing the same. 

The testator may add a codicil with- 
out breaking the seal or withdrawing the 
will. 


Section 3 provides the method whereby 
the testator, after filing the will, may es- 


tablish it as and for his last will and 
testament. The petition must name the 
proper parties, including the spouse and 
prospective next of kin. A hearing is 
then held and the court renders judg- 
ment as in other probate cases, with op- 
portunity to appeal. 

a material or competent witness to any 
matter or thing pertaining to a living 
person shall be a competent witness to 
testify to any fact arising at the hearing 
without disqualification by reason of in- 
terest. 


Withdrawal and Implied Revocation 


By filing a petition in the same manner 
as to establish the will, the testator may 
under Section 5 withdraw his will at any 
time. This procedure is ex parte and 
operates as a complete revocation. The 
testator may also revoke his will in whole 
or in part by a subsequent will or codicil 
made in conformity with the law of the 
domicile, without necessarily filing such 
revocation. 


All wills established under this Act are 
according to Section 6, subject to subse- 
quent marriage and birth of issue, as 
governed by the law of the domicile. 


Foreign Wills 


Section 7 provides that wills shall be 
filed in the state of domicile. A codicil 
must be established at the place of estab- 
lishment of the original will. A will or 
codicil of a person domiciled in one state 
and established there, may also be es- 
tablished in another state if the will dis- 
poses of property therein. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 
September 30, 1936 


RESOURCES 


Cash and Due from Banks $151,332,678.33 
U. S. Government Securities 242,050,069.65 
State and Municipal Bonds 17,233,736.35 
Stock of Federal Reserve Bank ... 2,278,050.00 
Other Securities 53,943.295.49 
Loans and Bills Purchased 208,583,538.53 
Mortgages 26,914,901.31 
Banking Houses 14,468,700.00 
Other Real Estate Equities 5,029,783.27 
Customers’ Liability for Acceptances — 17,834.851.67 
Accrued Interest and Other Resources 2,702,898.85 


$742,372,513.45 


LIABILITIES 


Preferred Stock ... . $10,000,000.00 
Common Stock 32,935,000.00 
Surplus and 

Undivided Profits .. 35,132,936.83$ 78,067,936.83 
Reserves 12,348,492.94 
Common Stock Dividend 

(Payable October 1, 1936) 823,375.00 
Preferred Stock Dividend 

(Payable October 15, 1936) 250,000.00 
Outstanding Acceptances 18,140,624.99 
Deposits 632,742,083.69 


$742,372,513.45 


HARVEY D. GIBSON, President 


Principal Office: 55 Broad Street, New York City 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 





Should Trust Departments Operate Common 
Trust Funds? 


Summary of Discussion by Trust Seminar Group of Associated Trust 
Companies of Central California 


Before 14th Pacific Coast & Rocky Mountain States Trust Conference 


Editor’s Note: Following is a summary of one of the most comprehensive 
and practical presentations of the various problems peculiar to the Com- 


mon Fund mode of collective investment of small trust funds. 


Though 


views expressed are individual, they are based on intensive study of the in- 
vestment, taxation, accounting, administrative and public relations aspects, 
including survey of presently operating funds of this character. 


Seope of Research 


LLOYD WISEMAN 
Crocker First National Bank of San Francisco 


HERE was once an ancient rule that 

a man had to seal a document with 
his eye-tooth for it to be valid to prevent 
forgery and insure identification. 

Just so if the principle of investment 
that the fund should be maintained sep- 
arately for each trust is found to be no 
longer socially desirable because it acts 
to the detriment of beneficiaries and of 
trustees of small trusts, it seems obvious 
that the principle itself should be re- 
vised. e 


Essentially the plan is a means of fa- 
cilitating investment by banks through 
a combination of the funds of various 
trusts into a common pool for invest- 
ment purposes. 


The tax requirements must be met by 
having the funds operated by a bank and 
exclusively for the investment of trust 
funds. In other words, the bank itself 
can have no interest in the fund in any 
capacity except as fiduciary. 





Investment Considerations 


JAMES B. WYMAN 
American Trust Company, San Francisco 


T may be well to call attention to the 

differences between the common trust 
fund and mortgage participations. In 
the case of a mortgage or group of mort- 
gages against which participating cer- 
tificates are sold, the certificates are 
transferable and remain outstanding un- 
til the funds are repaid. In the case of 
a common fund, participations are issued 
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to a trust account upon the payment of 
cash and the total fund is increased by 
that amount. When a participating trust 
withdraws, it is paid its pro rata share 
of the common fund in cash and the 
common fund is correspondingly de- 
creased. Thus the bank itself is inter- 
ested in the common fund only as trus- 
tee, never as part owner. The expan- 
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sion and contraction of the common fund 
in contrast to the rigid form of the 
mortgage participation, is made possible 
by the ready marketability of the securi- 
ties it holds. 

Several of the common funds have 
been limited to mortgages and bonds 
legal for savings banks. In choosing in- 
vestments for such a fund, the trustee is 
governed by the same considerations 
which determine the choice of invest- 
ments for a single trust account of ap- 
proximately the same size. In the ad- 
ministration of the fund, however, there 
are several problems which do not arise 
in connection with an individual trust ac- 
count. 

By its nature, the common fund must 
be expected to expand and contract as ad- 
ditions or withdrawals are made. In 
practice, additions have exceeded with- 
drawals throughout the life of the funds 
of which we have record, but this cannot 
continue indefinitely. While it does con- 
tinue, the funds carry virtually no cash 
balance and there is no problem concern- 
ing the liquidation of securities to meet 
withdrawals. Liquidation for withdraw- 
als must be from a carefully selected 
cross-section of the entire holdings of the 
common trust as it would, in the long 
run, be to the detriment of the fund to 
sell consistently from either the strong- 
est or the weakest of the securities held. 

Another problem which arises in the 
use of the common fund is that of the 
“legal” security which for some reason 
is removed from the “legal” list. If 
there seems to be good prospects of its 
ultimate recovery, it can be held in a 
trust account until its sale becomes ad- 
visable. Should the same security be 
held in a common fund, no additional ac- 
counts restricted to investment in “leg- 
als” could participate in that fund until 
the security which had ceased to be legal 
has been disposed of. The loss in this 
case must be accepted by the fund at the 
time the security ceases to be “legal.” 
All chance of recovery is of course gone. 

There are some types of trust accounts 
which are not suitable for inclusion in a 
fund of this kind even when a fund is 
available and operating successfully. One 
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of these is the account producing an in- 
come taxable in the higher brackets. In- 
vestments which would be of the greatest 
advantage to such an account would by 
no means be the best choice for a smaller 
account. Other types of accounts re- 
quiring special treatment are likewise 
automatically excluded from the common 
fund. 


There is no reason why trust accounts, 
even though large enough to permit ade- 
quate diversification of investment, 
should not participate in a common fund, 
but neither is there any evidence that 
such accounts would benefit by inclu- 
sion. The governing consideration here 
is economy in handling. 


There are other common funds much 
more liberal in their investment pro- 
visions which hold bonds, preferred 
stocks and common stocks in any propor- 
tion determined by the trustee, and those 
which hold common stocks only. The 
record of such funds can be character- 
ized as satisfactory but not spectacular. 


If a participating unit was purchased be- 
fore, or in the early part of the depres- 
sion, it now probably has a value below 


its original cost. If the unit was pur- 
chased later in the depression, it may 
now show a modest appreciation. How- 
ever, the experience of these funds has 
not extended over sufficiently long pe- 
riods to justify drawing conclusions from 
the results. They appear to be, in ef- 
fect, little more than investment trusts 
limited to the use of certain of the banks’ 
trust accounts. 


The record of investment trusts in 
general, despite their elaborate and cost- 
ly research and statistical organizations, 
is one that may cause many trust com- 
panies to hesitate before invading the 
field. No pre-depression myth has been 
more completely shattered than the one 
which attributed a super intelligence to 
an investment committee and a research 
organization. Undertaking management 
of a common stock fund would certainly 
mean, for most banks, increased expense 
and added responsibility. 


Before drawing definite conclusions in 
regard to the extent of the economy and 
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THE RECORD OF THE YEARS 


Broad experience in the probating of wills, estate manage- 
ment, and the handling of all types of fiduciary matters has 
been acquired by The Northern Trust Company in 47 years 
of service. On its record since 1889 this institution invites 


your correspondence. 


Member of Federal Deposit Insurance Corporation 


THE NORTHERN TRUST COMPANY 


NORTHWEST CORNER LASALLE AND MONROE STREETS, CHICAGO 


* 


concerning common fund investment re- 
sults compared with the results obtained 
for small accounts, it will be necessary 


* 


to await the collection of information cov- 
ering a wider field and extending over a 
longer period of time. 





Taxation Problems 


LEE SANDFORT 
Bank of America, N. T. & S. A., San Francisco 


OR the purposes of taxation, the Rev- 
|’ enue Act makes its own classification 
and prescribes its own standards of clas- 
sification of taxpayers. Local law is of 
no importance in this connection. Prior 
revenue acts classified common trusts as 
associations and taxed them as corpora- 
tions. In order to qualify as a common 
trust, subject to the provisions of Sec- 
tion 169, the fund must be maintained by 
a bank as defined by Section 104. 
Section 169 provides, in substance, that 
a common trust fund, although an en- 
tity, is not a taxpayer. However, each 


participant in the common trust fund 
must include, in computing its net in- 
come, its proportionate share, whether 
distributed or not, of the net income in- 
cluding capital gains, of the common 
trust fund. The net income of the com- 
mon trust fund is computed in the same 
manner and on the same basis as in the 
case of an individual, and the propor- 
tionate share of each participant is tax- 
able to the same extent that it would be 
if received directly by the participant. 
The admission or withdrawal of a par- 
ticipant will not result in a gain or loss 
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to the common trust fund, but the parti- 
cipant will realize a taxable gain or a 
deductible loss on the withdrawal of all 
or a portion of its interest in the com- 
mon fund. The gain or loss will be on 
the difference between: 


(a) The aggregate of money and the 
fair market value of property received 
by the participating trust, which does 
not represent income, upon withdrawal; 
and 

(b) The amount contributed by the 
participating trust, increased by the cap- 
ital gains, if any, and decreased by the 
capital losses taken into account and al- 
lowed in computing the participating 
trust’s net income in the current or a 
prior taxable year. 


State and Local Taxation—Many states 
impose an income tax, and the applica- 
tion of a state tax bill will depend en- 
tirely upon the law of the state in which 
the common trust is operating. Since it 
seems to be the tendency of the states to 
follow the federal law in a general way, 
wherever possible, it is reasonable to as- 
sume that if the operation of common 
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trusts is otherwise successful, the diffi- 
culties presented by state income tax 
laws could be remedied in very much the 
same manner that the federal law has re- 
cently been changed. Consideration 
should also be given to taxes imposed by 
local taxing authority before setting up 
a common trust. 


Inheritance and Estate Taxes—The 
tax would be measured by the value of a 
deceased person’s individual interest in a 
participating trust, and not by the value 
of the common trust. This value will 
very probably be determined by the value 
of the units as of the accounting period 
nearest the decedent’s death. However, 
this will depend upon regulations. 

It is not anticipated that any addition- 
al burden will be placed upon a bank or 
trust company operating a common trust 
in regard to the filing of returns, since a 
trustee is required to file the appropriate 
return for the individual trusts for which 
he acts. The computation and classifica- 
tion of the income of the common trust 
will, for practical purposes, complete the 
return for each participating trust. 





Accounting Procedure 


ROY R. ZELLICK 
Anglo California National Bank of San Francisco 


NE of the most serious objections 

we hear voiced to the common trust 
fund is the difficulty encountered in set- 
ting up an accounting system which will 
adequately picture all transactions of the 
trust and at the same time not create an 
addition to overhead expense which would 
offset apparent savings in the analysis 
of the assets of the fund and general ad- 
ministration of its securities. 

Although basically identical, the pro- 
cedure would vary between the adminis- 
tration of common funds limited to legal 
investments, common funds open to in- 
vestments of any class unrestricted, and 
common trusts limited solely to stocks, 
either common or preferred. The agree- 
ment under which each common trust 


fund operates should provide articles set- 
ting forth clearly and intelligibly the 
basis of computation to arrive at the 
value of any participating interest which 
is buying in to the fund or withdrawing 
from the fund on given specified dates of 
appraisal. A second article of utmost 
importance in each agreement must set 
forth clearly the basis for distribution of 
income periodically and a definition of 
what constitutes such income. 

The common trust would appear in the 
trust ledger very much in the nature of 
any other large private trust maintained 
in your institution. The assets would 
appear in the asset ledgers under the 
heading of the common fund with carry- 
ing values and information identical to 
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those assets carried in your other indi- 
vidual trusts. It would appear advis- 
able to maintain a separate card or ledger 
sheet for each participant, setting forth 
the number of units held, the date ac- 
quired, the cost price or valuation of the 
unit at the date acquired, and any addi- 
tional pertinent information which may 
be of interest to the trust company. A 
record of periodic appraisal of the com- 
mon fund, carrying the full detail of 
appraisal and resulting valuation per 
unit on the date set forth in the agree- 
ment, should be maintained adjacent to 
the subsidiary record of the unit holders. 
It might be considered desirable to post 
distributions of income and unit valua- 
tions to these participant records and 
the realized gains or losses since the last 
valuation date may also be recorded here. 


As income is received it is credited 
directly to the income account of the com- 
mon fund in the same manner as it would 
be to any ordinary private trust. If the 
common fund holds assets other than 
bonds, the income account of the fund, 
for convenience in handling only, can be 
segregated in order that there may be a 
separate income sheet for each class of 
income. The agreements which I have 
read, under which some of the common 
funds in various banks are operating, dif- 
fer in the method of distribution of in- 
come. The majority, however, seem to 
lean to distribution on an accrual basis 
at the end of each month or quarterly 
rather than on the cash receipts and dis- 
bursements basis. Bond interest and 
other types of interest are, of course, ac- 
crued in the usual manner and dividends 
on stock are considered as income if ac- 
tually received or if declared but not yet 
paid. 


Handling of an account on an accrual 
basis of income is more accurate in the 
long run and is obviously more fair to 
the unit holders buying in or withdraw- 
ing from the fund on interest accrual 
dates. At the same time we can see 
Where the operation of the fund on a 
cash receipts and disbursements basis 
would simplify the distribution of in- 
come somewhat but may not be eminent- 
ly fair to all unit holders of the fund. 
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ENERAL MOTORS ACCEPTANCE CORPORATION 





is engaged primarily in facilitating 
wholesale distribution and retail sales 
of the following products of General 
Motors Corporation and its world- 
wide affiliates: CADILLAC, LA SALLE, 
BUICK, OLDSMOBILE, PONTIAC, 
CHEVROLET automobiles; FRIGIDAIRE 
appliances for refrigeration and air 
conditioning; DELCO lighting, power 
and heating equipment; GMC trucks; 
BEDFORD, VAUXHALL, OPEL, BLITZ 
— foreign made automotive vehicles. 


The business consists of investments in 
self-liquidating credits, widely diversi- 
fied as to region and enterprise, capital 
employed beinginexcessof $80,000,000. 






In obtaining short term accommodation, 
GMAC issues one standard form of note. 
This obligation it offers to banks and in- 
stitutions, in convenient maturities and 
denominations at current discount rates. 
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This question of policy must be decided 
by each trust company when creating 
the fund. If the account is on a cash 
basis the balance of the income account 
at the end of each month or each quarter 
is taken, and to each interest holder is 
distributed an aliquot part. 

This distribution may be handled 
through the simple method of journal en- 
tries debiting the income cash of the com- 
mon fund and crediting the income cash 
of the various participating funds. The 
income account of the common fund 
should itemize the name and amount dis- 
tributed to each participant and the in- 
come account of each participating trust 
should show some such entry as “August 
30th distribution 10 units trust fund A.” 
It is unnecessary to itemize the sources 
or classes of the income making up the 
net distribution as this information may 
be obtained for tax purposes at the end 
of the taxable year from the fiduciary 
records prepared on behalf of the com- 
mon fund. The maintenance of asset 
records and cash records for one common 
fund holding reasonably sized blocks of 
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securities greatly simplifies your hand- 
ling of income in preference to the main- 
tenance of a number of small trusts hold- 
ing a very few bonds in each case. 


At the time your fund is created, there 
is determined and included in the agree- 
ment operating the fund, the description 
of units and the original par value of 
each, which will comprise the fund. Af- 
ter your common fund is in operation for 
some time, we approach a valuation or 
appraisal date as may be set forth in the 
agreement, say quarterly. On this date 
let us presume that we compute the in- 
come on an accrual basis and distribute 
such income pro rata to the holders of 
beneficial interests. On this date we 
have made an appraisal of the assets of 
the common fund, on those listed securi- 
ties, taking the last sale of the day, or if 
no sales, the mean between the bid and 
ask, and in those unlisted securities we 
have obtained an over-the-counter quota- 
tion or, if no quotation exists, a valua- 
tion placed by our Investment Committee. 
The total of this appraisal, divided by 
the number of units outstanding, gives 
us a figure which is the valuation of units 
participating in the fund. At this date, 
any applications you may have to buy in- 
to the fund may be accepted and any re- 
quests for withdrawal may be honored at 
the same time and the funds and/or 
property paid out and the units can- 
celled. 


For purposes of accurate records and 
taxation, it is advisable at the time of 
each valuation to compute the amount of 
capital gains or losses actually realized 
since the last valuation date, as these 
items of profit or loss apply to the par- 
ticipating units of record at that time 
and new units issued on the valuation 
date will not participate in these items. 
It would be obviously desirable to main- 
tain a reasonable part of the principal 
fund in cash until experience can dic- 
tate the ratio between withdrawals and 
new subscriptions to the fund on these 
appraisal dates. 

From an accounting standpoint, the 
method of handling defaulted securities 
differs somewhat, dependent upon your 
method of distribution of income. Should 
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your agreement operating the common 
fund provide for the distribution of in- 
come on a cash basis, the default in any 
of the securities does not present any 
unusual obstacle. If no income is re- 
ceived, no income is distributed, and 
should the securities clear up the exist- 
ing situation at a later date and interest 
be received, it would merely constitute 
income in the period in which received. 
However, if your agreement provides for 
the distribution of income on an ac- 
crual basis, your position is somewhat 
changed. The defaulted securities should 
be segregated in your records in order 
that no further computations of income 
may be made on their original income 
payment contract. 

The method of treating a withdraw- 
ing participant to the fund may vary. I 
notice in some agreements that the trust 
company issues such withdrawing mem- 
ber a certificate which constitutes a con- 
tinuing interest in any income paid in 
future on the defaulted securities which 
may have accrued up to the time of his 
withdrawal from the fund. There is gen- 
erally a ready market for securities 
which would be placed in a common 
fund, even though in default, and if prop- 
er diligence is exercised in the investment 
of the funds and proper precautions are 
taken through the investment analysis 
department when a security commences 
to show deterioration, the defaults and 
their resulting problems can be held to a 
negligible minimum. 

I have not touched on the fees as there 
is no fee charged to the income of the 
common fund and the earning of the 
trust company is represented by the fee 
charged to the participating trust. The 
only expenses charged to the fund are 
those expenses which are directly at- 
tributable to its operation and the usual 
security commissions on transactions in 
the assets. 


If we consider that the common fund is 
made up entirely of a number of parti- 
cipating small trusts the life tenants and 
the remaindermen of which all have 
greatly divergent interests, it would be 
probably advisable to amortize your 
premiums in the common fund. 
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Administration-Disadvantages 


KENNETH M. JOHNSON 
Bank of America, N. T. & S. A., San Francisco 


HE question narrows down to discus- 

sion of whether or not the small 
trust is proper trust business. During 
the past few years there has been a con- 
siderable amount of discussion in rela- 
tion to the social and economic necessity 
for the small trust fund. There has been 
a considerable belief that trust compan- 
ies should offer their services to every- 
one, and we have found this opinion 
stressed in a great number of recent ar- 
ticles appearing in trust literature. 
There is, however, considerable doubt as 
to whether or not the trust device is suit- 
able for the small fund, as there are oth- 
er methods which probably serve as well 
or better. For example, we have life in- 
surance, annuities, savings accounts and 
other plans where it is necessary that a 
small fund have a certain amount of pro- 
tection. 


It should also be remembered that if 
a trust company is to be of value to the 
community it serves it must survive and 
to survive must operate at a profit. It 
is the belief of the speaker, and undoubt- 


edly of all trust men who have carefully 
examined the matter and who have ap- 
plied cost accounting to the administra- 
tion of trusts, that it is absolutely im- 
possible, no matter what operating 
economies are put into effect, to operate 
any trust on a profitable basis where the 
fee ranges from $10. to $25. per year. 


We should recognize that even with 
the use of the common trust fund a great 
deal of the administrative expense re- 
mains. The cost of investment super- 
vision is cut down to a certain extent, 
but the other costs remain essentially the 
same. There still will exist the same 
number of trusts and these trusts will 
have problems separate and distinct from 
investment matters; the problems that 
are connected with the beneficiaries still 
remain and there will still be a constant 
stream of people coming in to our of- 
fices to talk over their affairs. It should 
be remembered that the chief cost in any 
trust company is the cost of the salaries 
of the administrative officers and that 
these salaries will still remain. 





452 TRUST COMPANIES 


If a trustee is to have full investment 
powers, as it must have in a common 
fund, the trustee can limit the invest- 
ments that it makes for a large group of 
trusts to a limited number of securities. 
These securities will be held individually 
by the various small trusts, but the ac- 
tual securities will be repeated over and 
over throughout the group of trusts. 
Through a method of this sort we can cut 
the cost of investment supervision with- 
out actually resorting to a common fund 
or pool of securities. 


Next the plan itself should be carefully 
examined as there are certain intrinsic 
defects. After all, a common trust fund 
is very similar to the ordinary invest- 
ment trust and, as has already been 
stated the history of these trusts during 
the past few years in the United States 
has been particularly dismal. Following 
are figures on three investment trusts, 
taken at random with no effort to attempt 
to present a view favorable to the posi- 
tion taken in this talk. 


One trust offered in August, 1930, at 


6% is now quoted at 3. Incidentally, that 
is a very good record—a loss in value of 


only half. Another offered in October of 
1930 at 12% is now quoted at 1.75. An- 
other offered at 10 in 1930 is now selling 
at 3.40. The interesting point is that 
from 1930 down to the present time there 
has been a depreciation in these trusts of 
from 50 to 75% of the value as of 1930. 
Comparing the above figures with the 
Dow Jones Industrial Average we find 
that there has only been in the Industrial 
Average a depreciation of 40%. 


The speaker is inclined to believe that 
the reason for the foregoing phenomenon 
is found in something that is intrinsic 
both in the commercial investment trust 
and in the common trust fund and this is 
perhaps best illustrated by comparing a 
small individually operated trust with 
any large common fund. In the small 
trust where there is a single security 
held in a sizeable amount, and circum- 
stances occur rendering the value of that 
security doubtful, immediate action is 
taken by the trustee to sell the security 
for its default would be of extremely 


great importance to the trust and to 
those beneficially interested. In a large 
common fund when a security becomes 
doubtful, the management, knowing that 
if it does go bad no individual is going 
to be immediately or seriously harmed, 
tends to retain that security until the 
time is gone when anything can be done 
about it. This, in the opinion of a good 
many who have followed the reported 
work of the Securities and Exchange 
Commission in its examination of invest- 
ment trusts, is in a large measure an 
explanation of their failure. 

Another practical difficulty in the oper- 
ation of the plan is that a trust acquir- 
ing an interest in the common fund must 
buy in through cash, and ordinarily re- 
ceives cash upon liquidation. It is well 
known, particularly in the case of testa- 
mentary trusts, that we receive, in a 
great many cases, assets that cannot be 
liquidated at that time, either because of 
their nature or of market conditions. 
This it is admitted is not a basic objec- 
tion, but it does limit to a degree the 
field in which common trust funds can 
operate. 

Again, the majority of the pians pro- 
vide that an individual trust, when it 
severs its connection with the common 
fund, shall receive cash. This means, at 
least after a period of a few years, and 
when the number of accretions has dim- 
inished, that as trusts withdraw the trus- 
tee will be forced to sell securities in or- 
der to provide cash. The natural ten- 
dency will be to sell the better or more 
liquid securities, or those that can be 
sold without a loss. As a result, over a 
period of years, in the common fund 
there will be a residuum of non-liquid 
and undesirable securities which will 
tend to destroy the value of the fund as 
a proper investment medium. 


There is still another inherent defect 
in the plan that is to a large extent psy- 
chological, but nevertheless very real. 
When a beneficiary is interested in a 
trust in which investments are held indi- 
vidually, that beneficiary knows what 
those investments consist of. He can 
look in the paper every morning and find 
their market values and thus knows, of 
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his own knowledge, why his interest in 
the trust increases or decreases in value. 
Where the investment is made in a com- 
mon fund those beneficially interested in 
the trust are going to look upon that 
fund as the investment and when that 
fund depreciates they are going to blame 
the trustee. 

If we are going to continue to take the 
small trust, this plan should receive con- 





sideration, but at the same time should 
not some thought be given to the elimina- 
tion in the future of the small trust and 
emphasis placed upon the acceptance of 
business more proper for corporate trus- 
tees? I really feel that to a certain ex- 
tent our small trust problem is not 
caused by social and economic necessi- 
ties, but by the activity of the trust com- 
panies themselves. 


Administration-Advantages 


BARTH OTTOBONI 
Crocker First National Bank of San Francisco 


ry HE primary duty of a trustee is to 

conserve the property entrusted to 
its care. To accomplish this ,purpose 
proper diversification, or spreading the 
risk, is necessary. But trust investment 
officers admit that the requisite diversi- 
fication cannot be obtained in accounts 
below a certain amount. What this 
amount may be will vary according to the 
viewpoint of the particular individual. 
The local consensus of opinion will prob- 
ably place any account of $25,000 or less 
in that category. 

Despite the care and prudence exer- 
cised in making trust investments, some- 
where in the mass of investments some 
security will eventually turn weak. When 
this happens in a small trust a good per- 
centage of the principal may be lost and 
the trust badly crippled. The effect up- 
on beneficiaries may be distressing. A 


situation of obvious injustice is present- 
ed where one beneficiary is seriously in- 
convenienced and others experience no 
trouble at all. If a sound method of giv- 
ing the small trust the same advantages 
of broad diversification enjoyed by a 
large trust is available, then that meth- 
od should be adopted and followed. 

Probable distribution dates, the char- 
acter and requirements of the beneficiar- 
ies, all call for liquidity and flexibility 
in the investment list at all times. Main- 
taining these requirements in a small 
trust is a rather difficult task. 

The need of beneficiaries for income 
is perhaps most urgent where a small 
trust is involved. The trustee is duty 
bound to keep the trust property invest- 
ed at all times so as to produce the high- 
est yield consistent with the safety of the 
principal. 
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The second phase of the problem is of 
paramount importance to the trustee. 
That is, the cost of administering a 
small trust. There can hardly be any 
question that a small trust cannot be 
profitably handled. To illustrate, take a 
$22,000 trust. The highest average 
yield that can be expected will not exceed 
4% per cent, or $990 a year; 5 per cent 
of this means an annual fee of $49.50, or 
a little more than $4 a month. It is 
readily apparent, the trustee cannot 
break even at this rate of compensation 
and do the necessary bookkeeping, ac- 
counting, investing, reviewing and analy- 
zing investments, preparing tax returns, 
etc. The size of the hypothetical trust 
just used is the average size of all trust 
accounts handled by national banks, ac- 
cording to figures of the Comptroller of 
Currency as of October 31, 1935. 

The costs of carrying a trust do not 
decrease or increase in proportion to the 
size of the account. The situation is 
further complicated by the fact that the 
number of small trusts in proportion to 
the large trusts is constantly increasing, 
thereby resulting in an ever amounting 
drain upon the trustee. 

Any business that knowingly cannot 
be handled at a reasonable profit should 
not in good conscience be undertaken. 
Placing this class of business on a pay- 
ing basis means that the charges must 
be increased or the operating cost must 
be reduced. It is hardly possible to do 
the latter without seriously impairing 
the quality of the service rendered. From 
the standpoint of the beneficiary, the 
charges of handling the small trust can- 
not be materially increased compared 
with the charges for administering a 
large trust, without imposing a hardship 
upon those least able to bear it. The ef- 
fect upon a small trust of charges high 
enough to show a profit would be confis- 
catory and would practically place trust 
service out of reach of the average per- 
son. 

Trust institutions can decline to accept 
any account below a minimum figure. 
But in practice this proposition is easier 
to state than to perform. There seems 
to be ample evidence of a growing recog- 
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nition of the social necessity of trust ser- 
vice for the small estate. No doubt this 
was an important factor in bringing 
about the income tax amendment con- 
cerning common trust funds. The sig- 
nificance of the social aspect of trust ser- 
vice for small estates seems to be that 
unless trust institutions are prepared to 
meet the necessity for that service, then 
it can be expected that state trusteeship 
will fill the breach. 


What has been said so far simply 
emphasizes the necessity for devising 
some plan which will permit the advan- 
tageous and economical handling of the 
small trust. The common trust fund 
seems to offer the only solution to the 
problem. The theory underlying the 
common fund is sound and is founded 
upon the well established insurance prin- 
ciple of spreading the risk. That prin- 
ciple, coupled with sound regulation and 
capable management, has made possible 
the tremendous growth and development 
of insurance companies, a growth and de- 
velopment which trust institutions can 
share to a certain degree if they will ex- 
pand their services to all persons requir- 
ing them regardless of wealth. 


The common fund is distinguished 
from the investment trust, the commer- 
cial investment trust, in that different 
principles of management obtain. The 
requirements and point of view of sub- 
scribers to the investment trust are quite 
out of line with the principles and ideals 
that govern the investment of trust 
funds by corporate trustees. 


The common fund affords the diversi- 
fication, flexibility and liquidity essential 
to the conservation and proper handling 
of trust property, and which cannot be 
secured in the small separate account. 
This results in greater yield and greater 
stability of income. 


The savings of expense through uni- 
fication of control and consolidation of 
records is made possible. For instance, 
separate security envelopes for the inde- 
pendent accounts are eliminated. One 
will serve for as many trusts as partici- 
pate in the fund. Coupons can be cut as 
one group instead of in many separate 
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units. If a security held in a number of 
trusts is redeemed asset entries and as- 
set tags have to be put through in each 
separate account. Only one set is neces- 
sary in the case of acommon fund. The 
same is true of security records and cash 
tags. 

Any difficulty over discrimination 
among accounts when the same security 
held in a number of trusts is sold in a 
fluctuating market at varying prices is 
eliminated. The reduction in the time 
required to review and analyze one in- 
vestment portfolio as compared to a large 
number of small accounts permits closer 
personal attention to the fund by the 
members of the investment committee 
than is physically possible in the case of 
separate accounts. The other trusts in 


to participate also receive greater atten- 
tion because the committee has that time 
at its disposal. 

The common trust fund is by no means 
perfect. Yet it is the best solution so 
far offered to the problem of the small 
trust. It has been successfully tried by 
several banks. None of them has expe- 
rienced any material difficulty with 
clients over this method of investment. 

There is a growing consciousness on 
the part of the public of the services 
which trust institutions can render. This, 
in time, will no doubt ripen into a desire 
to use those services. It may be wise, 
therefore, for the progressive trust in- 
stitution to prepare for this eventuality 
by inserting clauses in appropiate cases 
which will permit participation in a com- 
mon fund. 


the trust department that are not eligible 


Open Forum Discussion 


Led by WALTER REID WOLF 
City Bank Farmers Trust Company, New York 


UR definite conclusion is that we 
have got to take small accumulations 
of wealth whether we like it or not. But 
we must not take small accumulations of 
wealth unless we are going to be able to 
give the same quality and character of 
management and trust service to the 
small accumulation of wealth which we 
rather think and feel that we have been 
able to give successfully. 
Question—As a practical matter, about 
how small a fund is actually accepted in 
dollars? 


Answer—We have accepted funds of 
$5,000 and upwards in our funds. 


Question—Does your experience give 
you any idea of the average yield that 
you are able to get the small trust today 
through the common trust fund? 


Answer—I shall quote from a memor- 
andum on one of the funds, in my insti- 
tution, that came into being in March, 
1930: 


“At the very beginning of the fund in- 
terest and dividends and dividend income 
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was earned and paid at the rate of about 
5 per cent per annum to original trusts. 
At the present time the tyield to the par- 
ticipant trust is slightly over 3-12 per 
cent. They have received income at the 
average rate of 4 per cent during the 
past five and three-quarter years. The 
income paid to trusts which invested in 
units of the fund at other times varied. 
The average yield to all participating 
trusts at present being about 4% per 
cent. The trusts which entered the fund 


in June 1932, which was the low point in 
the security values, have received income 
of nearly 5% per cent since that time.” 


Question—Who requires trust service? 
Certainly the man with $5,000 or $10,000 
does not. 

Answer—In my own experience I think 
trust men of this country have caused 
more harm through the acceptance of 
trust funds than through any other thing 
that they have done. We have tried to 
increase our volume and we have taken 
business without full knowledge of the 
facts, and we have taken a great deal of 
business which has not been, was not at 
the time and never will be, trust business. 


On the other hand there are a great 
many instances—I am thinking right 
now of a will that I read a few days be- 
fore I came away. The lady that had 
that will drawn was a very wealthy wo- 
man. Her net estate today would be 
something over six million dollars. She 
has provided that she will leave the 
greater part of that wealth that is left, 
after inheritance taxes, and so forth, to 
two beneficiaries. But she has also de- 
cided that she would like to set up some 
ten or fifteen trusts running from $10,- 
000 up to $30,000 apiece, to take care of, 
in a very small way, certain people whom 
she wants to remember. Those trusts 
are true trusts. 

The expense of handling those small 
trusts is going to be very large in rela- 
tion to each item. But beyond the ex- 
pense, the thing I want to emphasize is, 
we have got to provide a manner of hand- 
ling that wealth properly as a trust for 
the best interest of that particular bene- 
ficiary. If we could properly be per- 
mitted to put those funds together and, 
if necessary, in the small fund give up 
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some of the complicated administrative 
features in order to give them diversifi- 
cation, continuous daily management of 
wealth, (that) we would provide a far 
better result over a period of years in the 
small accumulation than we will by tak- 
ing the small accumulation and handling 
it as an entity. 

In the last fund which we created in 
1930 we have not added anything to that 
fund, due to our re-admission to the Fed- 
eral Reserve System two years ago or 
more. But the total amount of money 
invested through the medium of that par- 
ticular fund was just in excess of five 
million dollars, and the total value of that 
particular fund, when I left New York, 
was nearly five million eight hundred 
thousand. It is obvious that the fellow 
that came in first shows a slight depre- 
ciation. His unit, which was based at 
150 when he came in on August 8, was 
138.14. A great many others who came 
in at later times, their units are well over 
150. 

I definitely do not feel that any scheme 
should be invented by trust companies 
through which they could go out and sell 
a pool to the public in the nature of an 
investment trust. The regulations, if 
they are ever issued by the Board of Gov- 
ernors of the Federal Reserve System, | 
assure you will prevent that. 

Question—How often do you make 
your appraisal to determine the value of 
your fund? 

Answer—When our funds were opened 
for additional participation we made a 
complete appraisal once a month and al- 
lowed additions or withdrawals to take 
place at that time. For the purpose of 
management, however, in order to know 
all the facts currently we have the en- 
tire account appraised and valued once a 
week. 

Question-—How often do you report to 
your participants? 

Answer—Once a year. 

Question—What do you suggest as to 
relative merits of legal, mixed, and non- 
legal trusts? 

Answer—Our funds are wide open as 
far as management powers are con- 
cerned. We have never operated a fund 
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limited strictly to legal securities. On 
the average we feel that we have arrived 
at a better result with a small accumula- 
tion of wealth through the medium of 
our so-called common fund. 


Question—What would you consider a 
minimum amount in a common fund that 
would be economically administered? 
That shouldn’t vary materially according 
to location. 


Answer—lI really do not know the an- 
swer to that, but I am perfectly sure of 
this: If I have to handle a $15,000, 
$20,000, $25,000 or $30,000 fund as an 
entity it is going to cost me considerably 
more than handling it through the me- 
dium of a common fund over a period of 
years, provided I accept that trust on 
the right foot and do my work the first 
day and not have to argue with an un- 
happy beneficiary over the next ten or 
fifteen years. I should think a fund of 
a half million dollars would be a very 
satisfactory fund. 

Under the tax law, funds operated by 
banks, and under rules and regulations 
issued by the Board of Governors of the 
Federal Reserve System, may qualify. I 
do not think anybody is in a position to- 
day to say that the Board of Governors 
of the Federal Reserve System are going 
to issue such regulations. I think many 
of us hope that they will. But until 
such time as regulations have been is- 
sued by the Board of Governors of the 
Federal Reserve System, and by thé Com- 
missioner of Internal Revenue, I certain- 
ly do not think that any steps should be 
taken by any bank to start a common 
trust fund. 


Economy in Eulogy 


A New Jersey court recently ruled that 
the executors of Mrs. Katherine Lee’s es- 
tate could not economize in the construc- 
tion of a mausoleum for her. Mrs. Lee’s 
grandchildren had requested permission to 
disregard the direction of the testatrix that 
$10,000 be expended for the tomb, contend- 
ing that $6,000 would be sufficient for the 
purpose. Although the sum specified in the 
will amounted to over 35% of the estate, the 
Vice-Chancellor concluded that Mrs. Lee’s 
wishes in the matter were rather definite 
and ought to be respected. 


Capable, consci- 

entious service 
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Member Federal Deposit Insurance Corporation 


A Lesson From the Dead 


Jesse Straus left a bitter but needed les- 
son in his will. In a codicil made two years 
ago he canceled philanthropic bequests 
amounting to nearly a million dollars be- 
cause “the present Federal and State estate 
tax laws impose substantially increased tax 
burdens upon the estates of decedents and 
may under certain conditions cause undue 
hardship and financial sacrifice and loss re- 
sulting from untimely sale and liquidation 
of assets of estates to provide for the pay- 
ment of such taxes.” 

Faced with intrenched governmental 
greed, which in many cases proves ruinous 
to the property left by the dead, Mr. Straus 
found it necessary to stril:e from his will 
handsome gifts to Jewish, Catholic, Pro- 
testant and non-sectarian charities, to public 
institutions and to policemen’s and firemen’s 
funds. 

Other philanthropists have been turned 
from their liberal intentions by these inheri- 
tance taxes; Mr. Straus considered it wise 
to explain why he could not do as he had 
wished. How can any man of wealth tell 
what his securities will bring in the market 
at his death? His one certainty is that the 
Federal and State collectors will be at the 
heels of his executors almost before he is 
entombed and that if he leaves ten millions 
the tax eaters will seize half of his estate. 

Mr. Straus noted that the increased es- 
tate taxes “are devoted in large part to gov- 
ernmental social programs.” Theoretically, 
yes; practically they go to the building of 
bureaucracy and the purchase of votes. Gov- 
ernments do not chose as well as Mr. Straus 
desired. But perhaps the lesson to Ameri- 
cans will be worth more than a million dol- 


lars. 
The (N. Y.) Sun 
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LONDON PARIS BRUSSELS LIVERPOOL HAVRE ANTWERP 


Condensed Statement, September 30, 1936 


RESOURCES 

Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers $ 439,797,700.91 
Bullion Abroad and in Transit 10,911,393.00 
U. S. Government Obligations 750,329,192.17 
Public Securities 52,000,813.78 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities 25,324,141.12 
Loans and Bills Purchased 603,577,723.80 
Items in Transit with Foreign Branches... . 5,450,155.67 
Credits Granted on Acceptances 27,457,244.60 
Bank Buildings 13,345,558.39 
Other Real Estate 477,933.63 
Real Estate Bonds and Mortgages 2,345,452.93 
Accrued Interest and Accounts Receivable .. . 14,197,072.38 


$1,953 014,382.38 


LIABILITIES 
a $ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 8,070,734.80 
$ 268,070,734.80 
Dividend Payable October 1, 1936 . 2,700,000.00 
Miscellaneous Accounts Payable, Accrued Inter- 
est, Taxes, etc 27,332,489.67 
Acceptances 
Less: Own Acceptances Held for 
Investment 
27,457,244.60 
Liability as Endorser on Acceptances and Foreign 
Bills 6,778,035.00 
Agreements to Repurchase Securities Sold .. . 1,419,450.00 
Deposits $1,599,850,218.51 
Outstanding Checks 19,406,209.80 
1,619,256,428.31 


$1,953,014 ,382.38 
(Member Federal Deposit Insurance Corporation ) 
mal 
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Twenty-first Annual Convention, September 16, 1936 
(Continued from September Trust Companies) 
Excerpts from Addresses before 


Second Trust Development Departmental Session 


Selectivity in the Acceptance of Trust Business 


D. W. LAING 
Assistant Secretary, The Northern Trust Company, Chicago 


HEN a motorist sees a sign “Road 
Under Construction, Travel At 
Your Own Risk,” it means something, if 
nothing more than a “pain in the neck.” 
At the most, it is a decided inconven- 
ience, if he is going in that direction. 
It is almost a certainty that he is not 
even remotely concerned with the me- 
chanics involved in the job being done. 
Back in the early days of trust devel- 
opment work, a few hardy pioneers 
blazed a trail through a land of great 
promise. They laid out an interesting 
and sometimes exciting journey. From 
the date of the construction of the road, 
we have gathered annually to resurface, 
top-dress it, and straighten out the 
curves. 


Transition from Bigger and Better Business 


I have taken liberally from construc- 
tion data as evidenced by the Financial 
Advertising Association’s Year Book 
published annually since 1927. The pre- 
dominating theme was formerly “How 
can we get more trust business?” “What 
is the newest method of approach?” 
“What sources remain uncultivated?” We 
presented the latest proven methods in 
selling a complete trust plan, wrapped 
in package form, which incorporated 
every type of trust service applicable to 
the situation, instead of promoting 
single units of service. I am convinced 
that our thoughts were logical and in 
good order, but in contrast with today 
our eyes were upon a different goal— 
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Bigger business, instead of Better busi- 
ness, held our attention. 


We live in a changing world. Let us 
forget for the moment our objective as 
New Business men, and consider the sub- 
ject of new business as viewed today by 
the heads of the institutions which we 
represent, and the attitude of the Comp- 
troller’s Division toward this subject. 
What is their chief concern today? 

Just as the trend of our thoughts can 
be determined by a perusal of our activi- 
ties through convention programs, so can 
we grasp the predominating thoughts of 
the Administrative Division if we cas- 
ually examine the programs given at the 
annual conventions of the Trust Section 
of the American Bankers Association. If 
you have followed their programs you 
will have noticed the increasing amount 
of time given to new business problems. 
They too, were more than apathetically 
interested in the development of trust 
new business. The last year or two a 
transition has taken place. What is up- 
permost in their minds now? Summed 
up, it is this thought: “What has caused 
the shrinkage in the net earnings of our 
trust departments?” “How can we stem 
the tide of steadily decreasing profits?” 

What does all of this mean to us as 
new business men? Has our production 
of business in any way aggravated the 
situation? How can we adapt ourselves 
in our work to the new order of things 
and rebuild our roads? Have we now a 
new goal, a new objective to attain? I 
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believe that we must now turn away from 
volume of business as our primary ob- 
jective, and seek a greater selectivity in 
the acceptance of new accounts. I do not 
mean that we should curtail our activi- 
ties in the least. We should prosecute 
them more vigorously than ever before, 
but we should adjust our stride to the 
new tempo. We owe it to the adminis- 
trative department as well as to our- 
selves to become deeply conscious of their 
problems. 


Causes of Shrinkage in Earnings 


Now what has caused this prolonged 
and drastic shrinkage in the earnings of 
our Trust Departments? First, there 
was the recline of the so-called Corporate 
Trust business; registrarships, transfer 
agencies, disbursing and paying agencies, 
depositaryships, and other similar types 
of profitable business that fell off almost 
over night. Relative to the administra- 
tion of personal trust business, there oc- 
curred a combination of things which has 
placed a terrific strain on all divisions of 
the Trust Department. 


The cost of buying and selling securi- 
ties for trust accounts has increased 
measurably. The Investment Division 
must investigate a large number of sit- 
uations with the utmost care in order to 
find a few securities which meet its stand- 
ards. From the point of view of sales, 
the holdings of each account must fre- 
quently be subjected to the closest of 
scrutiny in order, so far as possible, to 
avoid losses arising from the retention of 
unsound securities. 


The cost of collecting principal on ma- 
tured items has been increased by the 
substantial number of part payments 
which have been made by concerns and 
municipalities which have been unable 
to meet their maturities in full. The re- 
cording of these part payments and send- 
ing out and receiving back of the securi- 
ties are costly. The number of issues 
called has been stimulated in recent 
months by abnormally low money rates. 
It is an expensive matter to watch every 
bond and issue of preferred stock for 
calls and a difficult problem properly to 
reinvest the proceeds. 
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The number of exchanges of securi- 
ties which have had to be effected has 
shown a pronounced increase in recent 
years. The exchange of many defaulted 
issues for certificates of deposit was a 
feature of the first few years of the 
present decade. Reaching a decision as 
to whether or not to deposit bonds with 
Protective Committees in addition to the 
routine of effecting the actual exchange 
was expensive. More recently, relaxing 
of the bankruptcy laws, with attendant 
reorganizations in the case of weaker 
companies, and refunding operations to 
take advantage of lower money rates 
among concerns with good credit stand- 
ing have combined to keep the number 
of exchanges at a high level. The fre- 
quent refunding operations carried out 
by the Treasury Department in recent 
years deserves special mention in view of 
the substantial holdings of government 
bonds in trust accounts. 


The collection of bond interest by a 
trustee appears to be so stereotyped as 
not to be influenced by economic condi- 
tions. The fact is that this cost also 
has increased in recent years. The list 
of companies which are not paying inter- 
est is much larger than was formerly 
the case, and the work of watching this 
list to determine which coupons should 
be presented for payment and which 
should not, has increased proportionate- 


ly. 
Troublesome Investment Problems 


Among the problems of investment 
management which have been rendered 
increasingly difficult of late are: 


1. Securing proper diversification 
when even single issues of merit are 
hard to obtain; 

. Providing for stated payments of 
interest or principal from wasting 
trusts; 

. Maintaining income insofar as pos- 
sible in cases where it is urgently 
needed by life tenants. 


Partial payments of mortgage interest 
have become the rule rather than the ex- 


ception. Instead of merely canceling in- 
terest coupons and crediting payment in 
full it is now necessary to enter as many 
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as three or four separate credits and as 
many endorsements on a coupon before 
collecting an equivalent amount. 

The same situation obtains in the col- 
lection of note principal. In addition it 
is frequently necessary, when a loan is 
renewed, to provide for monthly or quar- 
terly reductions in principal in order to 
scale indebtedness down to a figure com- 
mensurate with reduced property values. 

The problem of mortgage delinquencies 
is so well recognized as to not require ex- 
tensive comment. However, the task of 
keeping a constant check on the condi- 
tion of taxes and insurance on mortgaged 
property is one which is not fully appre- 
ciated. The trustee must see to it that 
taxes are paid and insurance is kept in 
force, as many borrowers who maintain 
both interest and principal payments on 
their mortgages are prone to allow them- 
selves to become delinquent in one or 
both of these respects. 

The settling of hopelessly delinquent 
mortgages is one of the most expensive 
functions which trustees have had to per- 
form since the depression in real estate. 
The application for mortgage renewals 
must be scrutinized with utmost care. 
Accurate appraisal of the value of the 
property itself and the borrower’s worth 
and integrity has become increasingly 
important. 

The task of finding suitable tenants for 
properties and of attempting to operate 
real estate at a profit in the face of low 
rentals and high percentage of vacancies 
has meant devoting a much greater time 
to properties managed directly by the 
Trustee. Partial payments on rents in 
the case of farm tenants are expensive 
to handle. 


Technical Problems 


Frequent changes in income tax laws 
which have involved among other things 
complex regulations in regard to depre- 
ciation on real property, the taking of 
capital gains and losses and the record- 
ing of sources from which income is de- 
rived have increased income tax work 
to a point never before contemplated. 
Necessary records in regard to assess- 
ments, penalty dates, etc. have made the 
payment of taxes on real property an in- 
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creasingly difficult and costly task. The 
difficulties in the preparation of Estate 
and Inheritance Tax and Personal Prop- 
erty Tax Returns have increased enor- 
mously. The complications arising out 
of changing economic conditions have 
made the work of the Probate Division 
more exacting. 

If a trust is to follow the administra- 
tion in probate of an Estate comprised in 
part of a business interest in a close cor- 
poration it has been almost an impossi- 
bility to find a purchaser for that asset. 
If not disposed of through lack of mar- 
ket, or because the terms of the Will stip- 
ulate that the same should be retained, 
the Trustee became in many instances the 
active operating manager of the khusiness. 
The same condition which affected any 
individual owner of a business during 
these past trying years has amplified the 
problem for the trustee in its duties and 
responsibilities with respect to that type 
of asset. 

Much of the present difficulty which 
confronts our Trust Department today is 
the struggle to carry on hundreds of 
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small trust accounts, many of which are 
the result of the tag ends and remain- 
ders of illogically conceived trust instru- 
ments, particularly those innocent look- 
ing provisions regarding the continuation 
in trust of remainder interests when the 
corpus has been depleted through a se- 
ries of partial distributions. I am con- 
vinced that one of the contributing 
causes to the number of small accounts 
in our trust companies is the remainder 
interests of what were once substantial 
and profitable trust accounts. 


Importance of Number of Investment Units 


I am going to show how a critical cost 
analysis brings to light something so 
simple that it should be apparent to all 
of us. Not much attention has been paid 
in the past to the problem. This has to 
do with the relation of the number of 
investment units in trust or agency ac- 
counts to possible operating profits. For 
illustration, in the good old days we 
might be offered an agency account of, 
for example, $100,000. We would quote 
the set free from the schedule of $1.50 
per $1,000 per year for our ordinary ser- 
vices, which would be scaled up from 
that figure to $2.50 if we were to go 
beyond the mere physical custody into a 
more detailed service. If the prospect 
was satisfied, the business came in and 
we might find an account with invest- 
ment units of $5,000 or 20 issues, or we 
might find a portfolio of a man who had 
purchased his bonds in blocks of $1,000 
or 100 investment units. The fees were 
identical in both cases. It is obvious 
which account operated at a profit and 
which ran at a loss. In trust accounts 
the same thing holds true; the number 
of investment units is one guide for de- 
termining whether an account is likely 
to prove profitable or unprofitable to the 
bank. In our institution, today, we use 
the investment unit as one of the im- 
portant yard sticks for measuring the 
probability of profit or loss in consider- 
ing new trust accounts. 


Guideposts in Avoiding Administrative 
Difficulties 


With the Comptroller’s Division scrut- 
inizing accounts to ascertain whether 
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they offer a profit or loss, it should be 
most embarrassing to those of us respon- 
sible for the creation of accounts to bring 
in business which will prove to be unat- 
tractive and unprofitable. 

What are we going to do about it? 
First of all, let us acquaint ourselves 
with the problems which confronts our 
Administrative Divisions. They will 
appreciate our interest and willingness 
to cooperate with them in helping the in- 
stitution maintain its accounts on a prof- 
itable basis. May I summarize the list 
of administrative problems of which we 
should be cognizant, in discussing Estate 
plans with our customers? The follow- 
ing should appear as danger or warning 
flags. When we see any of these signs, 
or a combination of them, we should be 
on our guard. 

Size of accounts. The account must 
be sufficiently large so that at normal 
rates it will produce a minimum fee 
which on the average has proved suffi- 
cient to yield a profit. In this connec- 
tion it should be pointed out that there 
are certain fixed expenses, such as remit- 
tances, statements, and tax service which 
do not vary directly with the size of the 
account. It seems to be fairly easy to 
lose sight of this fact and to gain the 
impression that an account, no matter 
how small, can be profitable if it consists 
only of one or two issues of securities. 

Diversification of assets. The invest- 
ment units must be sufficiently large so 
that the fee will take care of normal ex- 
penses attendant upon diversification. 
Such expenses include the collection of 
income, investment review service, and a 
normal number of purchases and sales, 
calls and maturities. 

Character of assets. (a) Trouble- 
some assets—obscure issues, requiring 
an unusual amount of investigation by 
the Statistical and Investment Divisions. 
An unusual frequency of reviews. De- 
faulted bonds, which may have to be de- 
posited. Mortgages which are or may 
become delinquent. Contracts, _liabili- 
ties, etc. (b) Highly specialized hold- 
ings—business interests. (c) Real Es- 
tate. The ratio of real estate to person- 
al assets is frequently a determining fac- 
tor. 
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Miscellaneous considerations. (a) Ex- 
istence of Co-trustees or Advisers who 
must be consulted before action can be 
taken. (b) The number of life tenants 
affecting complexity of income distribu- 
tions and perhaps the amount of contact 
time required. (c) Principal distribu- 
tions provided for and the possibility of 


small remainder interests continued in © 


Trust. (d) Probable duration of Agency 
and Custodian Accounts. This is im- 
portant because where there are no ac- 
ceptance or termination fees in normally 
desirable accounts, they will prove to be 
distinctly unprofitable if they must be 
opened and closed within a comparatively 
brief period. 


Technique in Declining Undesirable Business 


The resume of some of the present day 
operating problems which I have present- 
ed may not be new but it should serve to 
focus attention on the urgency for hesi- 
tating to accept business which is pat- 
ently unprofitable. All of this sounds 
like a rather heartless and inconsiderate 
method of doing business from the stand- 
point of the public. I am deeply conscious 
of that phase as well. If the only method 
of declining business would be to say to 
the prospect: “I am sorry, but we are not 
interested in your business,” or “We can- 
not afford to accept this business, for we 
should certainly lose money in operating 
your trust,” we would justly deserve the 
indictment that would be brought against 
us as quasi-public institutions. 


There is a technique in declining prof- 
fered trust business just as there is a 
technique in declining a loan at the bank. 
Some commercial officers have the knack 
of turning down a loan application and 
of sending the prospective borrower away 
satisfied that his interests have been fully 
considered. Taken by and large, a loan 
which is not considered by the loaning 
officer as a proper loan for the bank is in 
reality a poor loan for the borrower to 
make. By the same token, a substantial 
proportion of proffered pieces of trust 
business which we are obliged to decline 
have no business to be placed in trust and 
if the contact man would take the time 
to examine into the prospect’s problems, 
he could in many cases suggest alterna- 
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tives which would give the prospect the 
proper solution and both the bank and 
the prospect’s interest will have been bet- 
ter served. Therein lies the secret. 

If we, as new business men, will ob- 
serve some of the warning flags which I 
have attempted to set up in analyzing a 
prospective piece of business and point 
out the problems involved to the pros- 
pect, it will serve a two-fold benefit. If 
the prospect can be made aware of the 
difficulties presented in his situation so 
that he may commence to place his Es- 
tate in order during his lifetime, the 
bank will have a more profitable accoun. 
and the prospect and his heirs will have 
been rendered a genuine service. If we 
are obliged to decline the business, and 
it is done properly, the prospect will 
have had the benefit of an analysis of his 
Estate problems and he will continue to 
be a friend. 

Let us take heed of the sign “Road 
Under Construction. The Administra- 
tive Divisions Are Doing Some Repair 
Work.” 





Class Publications as a Medium for 
Trust Advertising 


JOHN H. STEVENSON 
McGraw-Hill Publishing Co., Inc. 


HAT do we mean when we say class 

publications? A class publication 
is that periodical whose editorial charac- 
ter segregates a group of readers on the 
basis of some common interest, such as 
business or finance or drama or sports or 
fashions, etc. 

The economic usefulness: of class pub- 
lications from an advertising standpoint 
is obvious because they attract readers 
on the basis of specific and selective in- 
terests. People buy these publications 
because the editorial content is complete 
and authoritative in a limited field in 
which the readers interest is intense and 
insatiable. Because the publication is 
made to measure within severe editorial 
limits, it cannot possibly be of interest to 
a general cross section of the country’s 
mind. 

If we select the definite class of read- 
ers that we wish to reach, and then select 
the media that are intended for and 
bought by that particular class of read- 
ers, we find waste in the circulation of 
publications with a general reader appeal 
is reduced to a minimum. 


Parallel Advertising and Sales Efforts 


It is conceivable that a trust company 
might use radio as an advertising me- 
dium; however, there would be thousands 
listening to such a radio program, pro- 
vided it was a good program, who would 
be unlikely ever to become trust company 
clients. That is “waste circulation.” 
Why grope? In selecting specific class 
publications that are edited for readers 
of financial stability you are definitely 
putting your finger on those individuals 
whose incomes are or will be such as to 
make them potential trust department 
clients. 

Next, what has a Trust Company to 
sell? Let us consider its product and 
the market for that product. A Trust 
Company sells financial security. 


The selling of trusts is essentially a 
selective sales operation, confined, so far 
as personal effort is concerned, to two 
types of prospects. The first is composed 
of those who already have substantial 
financial interests. The second, of those 
whose earning capacity enables them to 
carry substantial amounts of life insur- 
ance and steadily to accumulate other as- 
sets. The closer advertising parallels the 
selling effort, the more effective and 
economical it will be. 


Field for Trust Services Indicated 


If we analyze the market in terms of 
statistics, it becomes apparent that the 
entire field for trust services, as com- 
pared to the population of the country as 
a whole, is relatively small. Here are 
some facts concerning 1934 income tax 
returns: 


Population of U. S. 1934= 
Total No. Income Tax Returns 
No. Returns Under $5,000= 

*2,230,817 Non-Taxable 

. Returns Over $5,000 

. of Returns: $5-$10,000= 

. of Returns over $10,000= 

. of Returns: $10-$20,000= 88,982 

. of Returns over $20,000= 42,321 
Y of All returns reporting Income over $5,000=10.5% 


126,425,000 
3,988,269 
3,568,788* 


(3.2%) 


419,481 (0.33%) 
288,178 
131,303 


The trust company market, then, is 
narrowed down to a relatively small num- 
ber of individuals. Yet these individuals 
are often led into sometimes disastrous 
fields of investment simply because of a 
lack of knowledge as to what a trust com- 
pany can and will do for them. 

Sound, well planned trust advertising, 
then, becomes not only a profitable in- 
vestment for trust companies, but also a 
responsibility. The trust company per- 
forms a real public service in safeguard- 
ing investments, and it owes it to the in- 
vesting public to tell them how it can 
serve and conserve their interests. I say 
it can be a thoroughly profitable invest- 
ment because it has proved to be sound 
in other businesses where it has helped 
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create mass production, thereby decreas- 
ing unit cost. 

I do not mean that advertising is the 
open seasame to increased business. It 
is merely the key. After you have 
turned the key in the lock you must still 
open the door by proper cooperation, good 
service and sound salesmanship. You 
may well consider you have perfected the 
world’s finest mousetrap but you must 
still blaze the path to your door. 


What National Advertising Accomplishes 


The business of formulating an ade- 
quate public relations policy for a bank 
is a serious one, for it must take into 
consideration not only what you as the 
head of the trust department thinks 
should be incorporated therein, but those 
things which will interest the prospective 
customer. Bank and trust company cus- 
tomers like to be proud of their banking 
connections. They like to believe that 
their bank is sound, and they want others 
to believe it also. They want the approv- 
al of their business associates and con- 
temporaries of their judgment in the se- 
lection of a trust company connection. 

Therefore, the public relations policy 
of a bank or trust company must take in- 
to consideration these human desires on 
the part of their clients—desires to be 
identified with an institution that is not 
only sound, progressive and reliable but 
that is well known in name and reputa- 
tion. 


The thought may occur to you that the 
circulation of a national class publication, 
even though highly selective in its read- 
ership, might conceivably contain consid- 
erable waste, geographically, because of 
the normal limits for trust company oper- 
ations. 


I submit, however, that there are prac- 
tical experiences to demonstrate that 
carefully selected class publications will 
influence more real prospects in large 
metropolitan centers in proportion to ad- 
vertising investment than local media in 
those centers. 

There also is the fact that advertising 
in class publications of a national cir- 
culation gives the prestige of a national 
reputation to all local sales and advertis- 
ing contacts. It is my belief that there 
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has perhaps been an all too narrow vis- 
ion taken on the part of Trust Compan- 
ies towards national circulation. They 
are inclined to regard their area of use- 
fulness as being relatively inflexible. 
Prospective customers are not inhibited 
by this narrow point of view. 

Another consideration is the added 
value derived from winning respect and 
recognition from men who may become 
members of the community served by the 
trust company. There is_ constant 
change in the business community. Men 
climbing up through successive executive 
positions may frequently move from 
place to place. Every trust company 
loses customers from time to time be- 
cause business has carried them to an- 
other city. At least a part of this busi- 
ness, and possibly even more than that 
lost, may be replaced by men who are 
new arrivals in the community. 

Trust company advertising in class 
magazines also may be considered good 
institutional or good will advertising, be- 
cause it adds to the reputation of the 
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company in the eyes of correspondent 
banks and tends to strengthen that re- 
lationship with those institutions. I 
have said that trust company clients like 
to deal with institutions that are well 
known. The same thing is true of 
bankers. It enhances their prestige in 
their own localities if they can refer to a 
nationally known institution as their big 
city correspondent. 


Class Publications and Class Prospects 


In choosing class publications in which 
to advertise, the trust company will, of 
course, select those that are made to 
measure for the type of individual who 
is the logical potential customer of the 
trust company. There are a number of 
such publications, each serving in a dif- 
ferent field and with its own particular 
merit as to editorial policy and content. 
Most of the publications which I have in 
mind are intended to. reach executives in 
commerce, industry and finance, or pro- 
fessional men whose financial status de- 
mands that they be interested in world 
affairs that may affect their capital and 
investments. 

These men are potential clients of 
trust companies. They have had the in- 
genuity and ability to put themselves in 
positions that give them wealth, in vary- 
ing degrees. Not only have they ac- 
quired a degree of personal wealth, but, 
in many instances their official or busi- 
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ness position has placed them in control 
of much greater wealth. 

Such men demand publications that 
are useful to them in their business. 
They are busy men, and they want the 
significant and important events of the 
world presented to them in an intelligent 
and concise manner. 

The reading habits of these men are 
such that they will respond to sound, 
logical arguments in advertising, provid- 
ed those arguments are presented attrac- 
tively and with a dignity consistent with 
their business and professional positions. 
They are not likely to be fooled by ad- 
vertising, but if advertising tells them 
of something they did not know before, 
or reminds them of some desirable ser- 
vice about which they knew but have 
never taken advantage, they are just as 
responsive as their wives will be when 
told about a new fashion in clothes. Class 
publications offer to trust companies the 
one sure way of reaching this market 
with a minimum of waste circulation. 

Advertising is not the answer to all 
the new business problems of a trust 
company. It is, however, the key that 
will turn the lock, provided it is put in 
the right locks. I believe class publica- 
tions can help you to find those locks, and 
if your advertising is followed up by 
sound selling methods, increased business 
for trust companies will be the result of 
your efforts. 





Opportunities in the Probate Field 


J. KENNEDY SINCLAIRE 
President, MacMillan-Sinclaire, Inc., New York City 


N my opinion the opportunities in the 

Probate Field may be divided into two 
principal classes: First—The opportunity 
for service to your community. Second 
—tThe opportunity for profit. 

In the bank or trust company which 
has thought through and developed its 
program for the trust department, the 
spirit of service will go hand in hand 
with increasing profits. The unselfish 
service I have witnessed rendered to 


beneficiaries by m_mbers of the trust pro- 
fession has shown to me that trust ser- 
vice can be a most humanitarian profes- 
sion. 


The Basis of the Trust Market 


The market for trust business is broad 
and continuous. Its potentialities are 
untouched. The opportunity for future 
development and profits is limited only 
by the vision and the ability of those in 
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charge-of the development of trust de- 
partments. 


An understanding of the frequency of 
transfer is very important to those who 
are charting the future of the trust de- 
partment. Every bit of property—real, 
personal and mixed—must sooner or 
later be transferred because of the death 
of successive owners. One important 
authority has estimated that all property 
is, for the reason indicated, transferred 
at least five times in a century—once in 
every twenty years. This estimate is 
conservative. The good man has no: ad- 
vantage over the bad in this respect. The 
good cannot take their worldly goods to 
heaven; the bad cannot take them to the 
other place. 


One of the most important achieve- 
ments of civilization has been the perfec- 
tion of the machinery by which the title 
to property is transferred from the dead 
to the living. Transfers of property 
from the dead to the living constitute the 
only branch of legal business which re- 
quires in every county its own judicial 
and record keeping machinery. These 
transfers bulk so large and keep on com- 
ing and coming in such volume that the 
familiar institutions of Surrogates, Reg- 
istrars of Wills, Probate Courts and 
Orphans Courts have been evolved to take 
care of them. It is for the same reason 
that estate and inheritance taxation 
looms so large. Law makers know that 
one of the surest ways of raising revenue 
is to attach the tax machinery to trans- 
fers of property from the dead to the 
living. 

Trust new business is p. esent in great 
bulk and in great value. It does not have 
to be created—it is already existent. To 
create a profitable trust department, it is 
necessary only to devise ways and means 
to attach that department to the great 
volume of business that is in a constant, 
never ending, never diminishing flux. 


Determining Potential Business 
The inevitable and inexorable factor 
of mortality, which gives rise to the 
necessity of the transfer of property 
from the dead to the living, is without 
territorial limits. Every item of prop- 
erty located in the bank’s trading area 
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and owned by those who reside in that 
area must sooner or later be transferred. 

You can get some idea of the tremen- 
dous market for trust new business by 
ascertaining the total assessed valuation 
of real property located in your trading 
area, the combined deposits in all banks 
located therein, all the mortgages, stocks, 
bonds and securities owned by those who 
live in that area, and then adding them 
all together. All such property sooner 
or later must be transferred because of 
the deaths of successive owners. And 
remember that every such transfer re- 
quires fiduciary service. 

Add to all this the fact that the sole 
function of the trust department is to 
render fiduciary service, and you will 
come to an approximation of the magni- 
tude, importance and value of the trust 
new business market. 

Many generalities based upon misin- 
formation or lack of facts are spread 
about the subject of trust business. Only 
one safe way is before you in determin- 
ing your own market. Have an analysis 
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made of that market. You will . have 
then the information necessary to prop- 
erly plan the development of new trust 
business. There is no more important 
element to the success of your trust de- 
partment than a knowledge of your trust 
market based upon the facts. 

Specifically, what essential informa- 
tion will an analysis of the trust market 
bring to light? 

1. The analysis will give you the to- 
tal number of estates probated. You 
will then know the potential market in 
numbers of estates. 

2. The analysis will show you the to- 
tal dollar value, year by year, of all es- 
tates inventoried. 

3. Such an analysis should classify 
the inventories of estates by size of in- 
ventory. In other words, how many es- 
tates from $10,000-$15,000, $15,000-$25,- 
000, $25,000-$50,000, $50,000-$75,000, 
$75,000-$100,000 and so on. 

4. The analysis should give you suf- 
ficient facts to estimate the fees paid 
executors. Thus you will be able to es- 
timate the income available to your own 
department. 

5. You will know from the analysis 
what estates have had corporate fiduciar- 
ies and the number of testators appoint- 
ing individual executors. 

6. Your analysis should show how 
many different attorneys acted as coun- 
sel for estates. 

7. The percentage of liquid assets in 
the various classes of estates is valuable 
information and your analysis should 
give you this information. 

A market analysis will “scotch” some 
of the fallacious theories concerning the 
trust business. Have you heard it said: 
“Trust business is not profitable.” “We 
are only interested in large estates.” “A 
few lawyers handle all the good estate 
business in this community.” 


Typical Analysis of Estate Transfers 

No business can be profitable unless a 
sufficient volume of business is secured. 
Those of us in the trust business are for- 
tunate. The market for trust service 
has not been scratched. Market analyses 
which we have made in over two hundred 
counties indicate that trust departments 
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have markets to develop which are today 
70% to 80% untouched. The opportunity 
before us is limited only by our own vis- 
ion. Trust business is a business which 
does not have to be created. Wills are 
drawn every day of the year. Executors 
are being chosen constantly. And it is 
not impossible to secure a constant vol- 
ume of trust business. Let’s look at the 
record. 

In Morristown, New Jersey, during the 
past five years, from 1930 through 1935 
corporate fiduciaries secured 51% of all 
appointments as executor in estates in- 
ventoried at $9,000 and over. During 
this period, 117 inventories were filed for 
estates of $9,000. Corporate fiduciaries 
were executors in 59 of the estates. 


The total dollar value of those 117 es- 
tates was $29,991,811. The 59 estates 
in which corporate fiduciaries acted 
amounted to $18,210,549, or 61% of the 
total. The executors’ fees paid to cor- 
porate fiduciaries during the five years 
approximated $364,210, or $72,842 a 
year. 

Of even greater interest is the fact 
that one of the banks in Morristown ob- 
tained appointments in 28 of the 59 es- 
tates appointing corporate fiduciaries, 
and secured in dollar volume, $13,780,080 
out of the possible market of $29,991,- 
811, or over 45% of the total business 
available. 

If trust departments in certain com- 
munities have been successful in devel- 
oping a volume of profitable trust busi- 
ness, are we all not challenged to do our 
own job equally as well. An analysis of 
your market will prove whether sufficient 
business is available. 


Comparative Liquidity of Large and Small 
Estates 


The basis for such a statement follows 
the assumption that only large estates 
are profitable because small estates, due 
to frozen assets, are troublesome to ad- 
minister. I do not agree with this. The 
analysis disproves this theory. 

If trust business as a real national in- 
stitution is to command the attention 
and respect it deserves, we in the trust 
profession must make up our minds to 
accept any business which enables us to 
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render a real service to the community. 
And in doing so, we will not lose money 
either. An analysis made of 101 estates 
in Erie County, New York shows the fol- 
lowing: 


2 Estates of $5,000—10,000 were 67% 


liquid 

25 Estates of $10,000—15,000 were 46% 
liquid 

30 Estates of $15,000—25,000 were 60% 
liquid 

28 Estates of $25,000—50,000 were 56% 
liquid 

6 Estates of $50,000—75,000 were 59% 
liquid 

1 Estate of $75,000—100,000 were 13% 
liquid 

7 Estates of $100,000—200,000 were 81% 
liquid 

2 Estates of $200,000—500,000 were 79% 
liquid 


Only cash and stocks and bonds were 
included as liquid assets. Mortgages, 
mortgage participations, and real estate 
were classed as frozen assets. 

Just as interesting is the fact that 
many of the estates in the smaller brack- 
ets were almost 100% liquid. For ex- 
ample: ‘Here is an estate of $11,846 with 
$11,846 in liquid assets, another of $10,- 
746 with $10,658 in liquid assets, one of 
$14,667 had $10,454 liquid, another of 
$11,832 all cash, another with $10,897 liq- 
uid out of a total estate of $13,697. 

Liquidity of estate assets will not be 
exactly the same in all communities. But 
consider the smaller estate. Bank depos- 
its are increasing, business is improving, 
the small estate today may be the large 
estate five or ten years from now—and 
the large estate today may be the small 
one when it falls into your trust depart- 
ment. Examine your probate records. 
Find out for yourself. 


Data on Attorneys as Estate Counsel 

A considerable amount of corporate 
fiduciary business is influenced by the 
legal profession. The good will of the 
Bar is a very important asset. Wills are 
drawn by lawyers. In the relationship 


of attorney and client the favorable or 
unfavorable impression the attorney has 
of your trust department may determine 
whether or not you receive the appoint- 
No pro- 


ment as executor and trustee. 
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fessional class should be more carefully 
cultivated by your trust department than 
the lawyers. 

From the standpoint of good business, 
let’s look at the record. In an analysis 
of 101 estates in Erie County, New York, 
98 estates listed the attorney of record. 
In these 98 estates, 85 separate lawyers 
and law firms acted as counsel. 

In New York, Kings, Bronx, Rich- 
mond, Queens and Westchester Counties 
we examined 171 estates appraised for 
tax purposes. One hundred and sixty- 
four different lawyers and law firms act- 
ed as counsel for these 171 estates. 

In Bergen County, New Jersey, an 
analysis of accounts filed from Novem- 
ber 4, 1935 to March 13, 1936, shows 43 
different lawyers and law firms acted as 
counsel in 54 estates. 

The opportunity for public service in 
the trust field is recognized. The pro- 
bate records of many counties prove the 
development of a profitable trust depart- 
ment depends only upon intelligent and 
persistent effort. The business, to the 
extent of millions of dollars, is available. 

There is no magnetic magic in the 
trust departments that will automatically 
and without effort fill that department 
with new business. The business exists 
but it must be fought for. Trust men 
must be crusaders. They must overcome 
many false theories about the trust busi- 
ness. They must sell their own directors 
upon the opportunities and profits in 
trust business. 

Get the facts concerning your own 
trust market. Let the facts themselves 
break down the misconceptions about the 
opportunities in the probate field. 





The Development Department, Its Record and Its Aim 


A. KEY FOSTER 
Assistant Trust Officer, Birmingham Trust & Savings Company, Birmingham, Ala. 


N December, 1925, I came to the Bir- 

mingham Trust & Savings Company 
from the practice of law to take charge 
of the management of the Real Estate 
Department of that company. After I 
had been in the bank for a short while, 
the responsibility of handling the trust 
advertising was turned over to me. I 
found that our bank was spending about 
$12,500. on trust advertising, including 
newspaper advertising, direct mail, lobby 
display, and some billboard advertising. 

My work as manager of the Real Es- 
tate Department threw me in touch with 
practically all of the real estate men in 
town and various capitalists, who, at 
that time, were frantically buying real 
estate. This was at the height of the 
local real estate boom that was going on 
in our city. 


Effect of Introducing Solicitation Work 

More as an experiment than anything 
else, and because of a natural instinct 
for selling, I undertook to sell some of 
these men with whom I was dealing on 
the idea of creating testamentary trusts 
and life insurance trust agreements, and 
found, to my surprise and pleasure, that 
this was one of the easiest jobs I had 
ever undertaken and that without leav- 
ing my desk, I had been able to complete 
between six and eight such instruments 
per month for four or five months, be- 
fore it finally occurred to me to discuss 
the matter with our Trust Officer. I 
went to him with the suggestion that I 
should make some direct effort: to close 
trust business rather than to depend up- 
on our advertising to bring the cus- 
tomers in. 


During the year 1926, twenty-five new 
trust instruments were signed up by the 
institution as a result of advertising ef- 
forts. The testators and grantors of 
these twenty-five instruments had volun- 
tarily come into the bank to discuss the 
matter of trusts with the Trust Officer. 


On April 1st, 1927, I commenced the ac- 
tive solicitation of trusts and from then 
through the balance of the year, devoted 
all my time to that work. The work was 
not only extremely fascinating, but the 
prospects were apparently willing and 
anxious to be called upon. I got the im- 
pression they had already made up their 
minds that a trust arrangement was the 
proper plan for the protection of their 
estates. During the last nine months of 
1927, we closed seventy-two trust agree- 
ments of a total value of $7,927,032., al- 
though there was absolutely no increase 
in the budget of trust advertising, nor 
was there any change in the character 
of such advertising. 


During the year 1928, we closed more 
than one trust instrument for each 
working day, making a total of two hun- 
dred sixty-nine such instruments of a 
total value of $29,078,638. During the 
year 1929, we closed three hundred trust 
instruments of a total value of $27,763,- 
413. and in the year 1930 we closed two 
hundred forty-six instruments of a total 
value of $23,190,570. 


Up to April 1, 1927, there was a total 
of one hundred fifty-six trust instru- 
ments signed up, and held by the Trust 
Department pending maturity, of a total 
approximate value of $14,051,573. The 
first nine months that the New Business 
Development Department was in opera- 
tion, new business was produced of a 
total value of slightly over fifty per cent 
of all the new business on the books of 
the company up to that time. For the 
two years thereafter, more than twice as 
much new business was developed each 
year as the total on the books at the 
time the New Business Department com- 
menced operation. Therefore, it is my 
conclusion that the direct selling of the 
New Business Department was largely 
responsible for the great increase in 
trust new business. 


470 





TRUST: COMPANIES 


Dealing With Changed Financial Status 


While I continued to develop new busi- 
ness since 1931, on an average of $10,- 
000,000. for each of the years 1931 and 
1932, and from $3,000,000. to $5,000,000. 
per year for the subsequent years, my 
trust work during the period from Jan- 
uary 1931, through December, 1935, has 
been largely devoted to clearing out un- 
desirable business, without causing of- 
fense to customers. I found that after 
the local real estate boom had exploded 
and the general depression had set in, 
many of our customers, formerly men of 
considerable means, lost all or most of 
their property. It then became neces- 
sary to get rid of their trust instruments 
before they matured. I adopted a plan 
of communicating with all of our trust 
customers whose trust instruments had 
been on file with me for more than five 
years, at the beginning of each year, sug- 
gesting to them that they come in and 
discuss the problem of their estates with 
me with a view of making changes to 
meet changed conditions. I found I was 
able to get many of these people to come 
in, and upon discussion, induce them to 
tell me the present status of their es- 
tates. Where it developed that their es- 
tates had shrunken to the point where 
the administration of them would not be 
desirable, I was able to show them that 
our minimum fee would be out of propor- 
tion to the gross earnings of their es- 
tates, and so it would not be practical for 
them to leave their estates in trust. With 
few exceptions, I have found that these 
customers appreciated such suggestions 
and instead of becoming offended over 
my suggestion that they take their es- 
tates out of trust, they have left with the 
feeling that I have tried to be fair with 
them, and often with the expressed in- 
tention that if and when they were able 
to rebuild their estates to the point 
where it would be practical to put them 
back in trust, they would come back to 
this Trust Department for its services. 


During that time, I found that it was 
not practical to actively solicit the pros- 
pects that I had on my trust mailing 
list, because it was impossible, in a great 
majority of cases, to determine from the 
records available or even from the in- 
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formation to be obtained from the pros- 
pects in conferences, whether or not 
their estates were of such value and char- 
acter as to be desirable as trusts. I 
therefore restricted my activities in trust 
new business during that time to those 
comparatively few persons in the com- 
munity who were of such unquestioned 
solvency as to convince me that their es- 
tates would be desirable. As I say, the 
number of such persons was exceedingly 
small in view of the unusual conditions 
that existed in my community. It is gen- 
erally known that the Birmingham dis- 
trict has suffered a greater shrinkage of 
property values and general assets and 
a greater falling off of business than al- 
most any community in the United 
States. This was due largely to the fact 
that Birmingham is a raw product or 
heavy industry section. However, the 
recovery which it is now experiencing is 
as rapid and as pronounced as was the 
shrinkage which came about during the 
depression. 
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Adverse and Unjust Criticism 


During this period of the past five or 
six years, there has been considerable 
adverse comment on trust companies. 
Some of this can be traced to dissatisfied 
customers, but an unusually large percen- 
tage of this criticism is traceable to life 
insurance underwriters. Up until about 
six months ago, and for the past four 
years, therefore, we did no trust adver- 
tising whatsoever, and very little new 
business solicitation. I devoted most of 
my time to public relations work; that 
is to say, in efforts to maintain the 
friendly relationship which has always 
existed between my institution and the 
life underwriters of our community. 

I found that some underwriters were 
going about among their clients saying 
to them in substance that whereas he, 
the underwriter, had formerly been in- 
strumental in inducing the insured to 
place his insurance in trust, he now felt 
that it was his duty to inform the in- 
sured that the safer and better plan was 
to leave the insurance on optional set- 
tlements with the insurance company. I 
have come across many actual cases 
where just this kind of work has been, 
and is being, done today. Most of the 
underwriters indignantly deny that such 
a situation exists, and I am sure that 
most of them know nothing about it, but 
actual cases will unquestionably substan- 
tiate this statement. These underwrit- 
ers who are passing out this sort of prop- 
aganda say to their customers that the 
trust companies have demonstrated dur- 
ing the depression their vulnerability, 
whereas the insurance companies have 
demonstrated that they can carry on dur- 
ing any sort of depression. 

Criticisms have also spread from the 
quotation of incorrect statements made 
by beneficiaries or the erroneous inter- 
pretation of harmless statements made 
by them. There are many beneficiaries 
unfamiliar with the operation of their 
trusts, and all too frequently one may 
make the statement that the trust com- 
pany has lost her estate, when she means, 
literally, that her income is not as much 
as it was formerly. I have devoted most 
of my efforts in trust new business work 
in the past few years to personally over- 


coming this propaganda and adverse in- 
fluence towards trust companies. I have 
felt that until the picture is complete it 
would not be sound for us to attempt to 
answer these criticisms through the me- 
dium of advertising. 


Now It Should be Told 


In the last three months, I have again 
commenced to send out direct mail adver- 
tising matter to a revised and greatly al- 
tered trust mailing list. I am now en- 
gaged in some newspaper advertising 
and expect to extend this newspaper pro- 
gram extensively in the next few months. 
I believe that the time has now arrived 
when trust companies are in a position 
to tell a complete story of their expe- 
riences during the depression. It has 
been my observation with our trust com- 
pany, and I feel that it is true with all 
trust companies, that while they have 
made practically no money during the de- 
pression, they have discharged valiantly, 
loyally and successfully the duties of 
their trusts. I am convinced that the 
complete story of the experiences of trust 
companies in the investment of money 
and the management of property will 
greatly surpass the comparative expe- 
riences of any other investment service 
available to the public. I am sure that 
the complete story will show that the ex- 
periences of trust companies in the 
shrinkage of capital assets and the de- 
crease in income will be far better than 
that of life insurance companies and also 
of the individual investor. 


It is my aim and ambition and definite 
program for the immediate future to re- 
open my campaign for trust new busi- 
ness along the same lines that it was 
opened some ten years ago. I plan to 
pave the way for personal solicitation 
with direct mail and newspaper advertis- 
ing of a rather intensive nature. The 
only change that I intend to make in this 
advertising over our former approach, is 
to considerably temper the promises and 
statements with regard to the services to 
be rendered. I believe that one of the 
great mistakes of trust men in the past 
was a tendency toward high pressure 
methods in their advertising matter. I 
intend to follow up this advertising cam- 
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paign with personal solicitation, taking 
for granted that the experience of the 
depression will not only not handicap 
new business efforts, but will rather 
make these efforts easier I believe that 
in the future we must solicit our trust 
new business much more carefully than 
we did in the past, being sure that the 
business we accept will be estates of such 
type that we can handle them at a profit 
to the company. I firmly believe that 
those members of the investing public 
who will be prospects for trusts in the 
next few years, have learned from expe- 
rience during the depression that invest- 
ing money and managing property is 
just as much a profession as the practice 
of medicine, law, engineering or any of 


the other recognized profession. The 
facts have been brought home to them 
most forcefully that the trained investor 
has something very much worth while to 
offer to the public. I feel, therefore, that 
while this realization may not be clearly 
apparent to our prospects, it will be quite 
easy to develop it into an obvious fact, 
which will make our business of selling 
trusts not only easy but pleasant and 
profitable. 

I look forward to many years of rapid 
and substantial growth on the part of 
trust companies, and recommend that all 
trust new business men renew their ef- 
forts in trust solicitation as promptly as 
possible. I believe that the time is ripe 
now for this type of work. 


Advertising—Its Philosophy and Objectives 


From Address by TOWNER PHELAN 
Ass’t Vice-President, St. Louis Union Trust Company, 
before the General Session of F. A. A. Convention 


HERE are two schools of thought in 

reference to financial advertising. 
One regards financial advertising as a 
phase of public relations—the other looks 
upon it as a sales tool. The first school 
believes that public confidence is the very 
basis of the sale of financial services and 
that if public confidence is successfully 
cultivated, sales will take care of them- 
selves. The other school believes that 
since financial institutions, like mer- 
chants and manufacturers, have some- 
thing to sell the public, therefore, the 
function of financial advertising is the 
direct promotion of the sale of the ser- 
vices which the institution has to offer. 


Merchandising Requires Different Approach 


In considering these two divergent 
viewpoints, it is necessary to take into 
consideration the characteristics of finan- 
cial institutions and the differences be- 
tween them and manufacturing and mer- 
chandising organizations. Financial in- 
stitutions are peculiarly dependent upon 
public opinion. Banks, trust companies, 


life insurance companies and most other 
financial institutions are subject to public 
regulation. The laws under which they 
are chartered, the conditions under which 
they operate, in fact, their very existence 
are determined by public opinion. Be- 
cause of these considerations alone, finan- 
cial advertising, in my opinion, should 
have as its primary goal the cultivation 
of favorable public opinion. Advertis- 
ing should be used for this purpose even 
if it proves valueless from the standpoint 
of new business. It should be used to 
promote public confidence as a matter of 
defensive strategy. 

The sale of financial services to a 
marked degree is dependent upon confi- 
dence. To take an illustration, although 
public confidence is just as essential to 
life insurance companies as it is to 
banks, their advertising problems are 
quite different. The life insurance idea 
has been well sold to the public. Insur- 
ance companies generally are looked upon 
as public benefactors. Life insurance, 
at least in the larger and older compan- 
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ies, is accepted by the public as being a 
safe investment. Life insurance now 
has public confidence to a degree which 
justifies life insurance advertising in 
making its primary objective the selling 
of insurance rather than the building of 
confidence: On the other hand, banking 
stands today where life insurance stood 
after the Hughes investigation. 


The public has little understanding of 
banking functions. They look upon bank- 
ers as people who grow wealthy by spec- 
ulating with their depositors funds. 


Create and Maintain Public Confidence 


To summarize, the fundamental pur- 
pose, the principal objective, the true 
goal of financial advertising—and parti- 
cularly the advertising of banks and trust 
companies—should be the creation and 
maintenance of public confidence. 


If we want the confidence of the public 
we must take them into our confidence 
and frankly inform them about our busi- 
ness. Insofar as possible we must ex- 
plain banking functions and trust ser- 
vice in terms the public will understand. 
We must also inform the public about our 
individual institutions, and a little re- 
search will supply us with facts which 
are far more effective than generalities 
in creating confidence. 


When and Where to Advertise 


Our next consideration is where to ad- 
vertise. Public confidence is our goal, 
and confidence (or lack of it) is essen- 
tially a mass emotion. People influence 
each other, and there are few individuals 
whose opinions are not influenced by 
what others think and say. In creating 
public confidence it is almost as import- 
ant to reach people who can never be your 
prospects as it is to reach the best pros- 
pects. It is important to reach the en- 
tire public. For this reason mass media 
should be used. The bulk of the adver- 
tising expenditure of my company goes 
into the newspapers, although I doubt if 
2% of the readers of newspapers are 
prospects for trust service. We feel 
that if we cultivate the respect and good 
opinion of ‘the public, we shall continue 
~to get our fair share of trust business. 
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Next on our list comes, when to ad- 
vertise. Confidence in a financial insti- 
tution is analagous to reputation in an 
individual. A good reputation is not 
created over night. It represents a long 
and consistent course of conduct. It 
cannot be created by spectacular and 
dramatic gestures. The building and 
maintenance of a good reputation is a 
lifetime job. The answer to when to ad- 
vertise is, always—advertise year in and 
year out—advertise in good times and in 
bad. Do not advertise in one year and 
then quit for two years. 


How To Advertise 


If you are selling public confidence as 
we are, it is a very difficult thing to 
check results and to appraise effective- 
ness of your advertising. Confidence is 
a state of mind—it is an intangible 
thing. Mail order advertisers, however, 
sell almost entirely upon a basis of ad- 
vertising inquiries. They operate on a 
national scale, use publications of large 
circulation and are in a position to make 
a scientific check of the effectiveness of 
every advertisement used and to deter- 
mine not only how many inquiries it pro- 
duced but also how much business it se- 
cured. They are thus in a position to 
take the guess work out of their advertis- 
ing and to substitute proved facts for 
unsupported theories and opinions. Al- 
though the problems of mail order adver- 
tisers are not our problems they are, 
nevertheless, dealing with human nature 
just as we are, and they are in a position 
to find out by scientific tests many things 
about human nature about which we 
must guess. If, for example, their tests 
show that long copy is more effective 
than short copy that information will 
prove helpful to us. 


Dangers in Keyed Advertising 


Can we do our own testing as the mail 


order advertisers do? Can we eliminate 
theory and opinion from our advertising 
and base it upon scientific facts? Insofar 
as the trust business is concerned, I be- 
lieve that we can do so only to a very 
limited extent. True we can use keyed 


‘advertising. We ean use coupons in 
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newspaper advertising and return cards 
in direct mail advertising, and we can 
keep a careful record of inquiries and of 
sales. The resulting data will be very 
interesting, but if taken too seriously 
will be more likely to mislead us than to 
guide us. 


For example, in a certain serious of 
keyed newspaper advertisements which 
my company used, one ad pulled 157 in- 
quiries while another drew but two. 
Which of these two was the best ad— 
which did us the most good? Frankly, 
I don’t know. The ad which resulted in 
157 inquiries recited briefly and simply 
the story of a childless woman who in- 
tended to leave her estate to her husband, 
but who died without making a will. As 
a result her estate was divided between 
her husband and her wealthy brother. 
The ad which resulted in 157 inquiries 
had as much appeal to a person with a 
$1000 estate as to one with a million dol- 
lar estate, whereas the ad which drew 
two inquiries was directed to people 
worth $100,000. or more. The sole moral 
of the popular ad was “make a will.” 
There was nothing in it to sell trust com- 
pany service. No reason was given for 
naming a trust company as executor, no 
reason for creating a trust. On the oth- 
er hand, the unpopular ad demonstrated 
how the use of trusts would reduce es- 
tate taxation and thus contained an ef- 
fective argument for the use of trust ser- 
vices. 


Obviously counting inquiries is a su- 
perficial way of comparing these two ads. 
We know, as a result of tests, that we 
can secure many more inquiries per dol- 
lar of expenditure by direct mail adver- 
tising than we can through newspaper 
advertising. We know that the direct 
mail inquiries are higher grade than in- 
quiries secured from newspaper adver- 
tising and that more business ultimately 
results from them. Does this prove that 
we should spend less in newspaper ad- 
vertising and more in direct mail? I do 
not think that it does, and in fact, we are 
doing the direct opposite. Our tests 
prove only that direct mail is a better 
means of obtaining inquiries than is 
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newspaper advertising. It proves noth- 
ing else. 


Tracing Source Interest 


When a man makes a will naming my 
company as executor and trustee can any- 
one determine why he did it—what his 
motives were—what sold him? Wasita 
particular advertisement? Was it the 
general reputation of the company? Was 
it a combination of many factors which 
gradually shaped themselves over a pe- 
riod of years and finally resulted in his 
action? No method of testing our adver- 
tising can answer these questions. 


The theory of tested advertising is 
sound but tests based on insufficient or 
unsatisfactory data are meaningless. 
Each advertiser must determine for itself 
whether its advertising lends itself to ac- 
curate testing. I do not think that the 
advertising of banks and trust compan- 
ies, which is devoted to confidence build- 
ing lends itself to accurate testing. For 
that reason, I believe that insofar as 
questions of choice of appeal, type of 
headlines, length of copy, etc., are con- 
cerned, we can do better by adopting the 
findings of mail order advertisers than 
by attempting to make our own inconclu- 
sive tests. 

I have given you, not the boiled down 
opinions and theories of the advertising 
profession, but merely the opinions and 
theories of one advertising man. My 
own conclusions are: 


1. That financial advertisers and par- 
ticularly banks and trust companies 
should advertise primarily to create con- 
fidence and only secondarily to secure im- 
mediate sales. 


2. That in the long run the institu- 
tion which is successful in creating con- 
fidence will be successful in getting busi- 
ness. 


3. That confidence building advertis- 
ing should be placed in mass media in or- 
der to reach the entire public. 

4. That confidence building advertis- 
ing should be continuous and not spas- 
modic. 

5. That although we can learn a great 
deal about the technique of advertising 
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from the mail order advertisers, we can- 
not successfully adopt their methods and 
test that portion of our advertising which 
is designed to create confidence. 


Notes from the F. A. A. 
Convention 


H. G. Weaver, director of research of 
General Motors Corp., speaking before 
the convention stated that: 


“Customer research is not merely a 
matter of sending out questionnaries— 
calling on car owners—compiling a lot 
of statistics—those are only incidents. 
It’s really a matter of recognizing the 
customer as the hub about which all our 
activities revolve. 

“From this broad viewpoint customer 
research cannot be looked upon as an 
isolated departmental activity. To be 
truly effective, it must be in the nature 
of a spirit or attitude of mind permeat- 
ing every phase of a business. Or putting 
it still a different way, we might say that 
customer research is simply a tool for de- 
veloping a greater degree of human un- 
derstanding. 

“I believe it was E. T. Gundlach who 
said that we might do better if we, in the 
advertising business, thought of our vast 
American market—not as_ 130,000,000 
population in the mass—but in terms of 
10 people whom we know intimately and 
then multiply that 10 people by 13 mil- 
lion.” 

* 


Frank A. McKnowne, president of the 
Hotels Statler Co. Inc., said before the 
general session: 


***“T believe that only very rarely 
does defensive advertising have a real 
justification. Most often, it is simply an 
attempt to lock the stable door after the 
horse has been stolen.’’*** 

***°The very earliest Statler advertis- 
ing embodied this primary idea. We did 
not tell our prospective guests what mar- 
velous hotels we had or what a great in- 
stitution we were. Of course, we felt we 
were a great institution. We knew we 
did have outstanding hotels. But, if we 
made such statements, a lot of people 
might be incredulous and think we were 
‘just tooting our own horn.’ 

“So, what we did in our advertising 
was this. We simply brought our read- 
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ers inside our hotels and let them see the 
wheels go ’round. We told them exactly 
how we were training our employees to 
give thoughtful, personal, helpful service 
to each individual guest. We told them 
exactly how we instructed our room clerks 
and housekeepers and telephone operators 
and bellboys and doormen to render a 
standard of personal service which we 
could proudly call ‘Statler Service.’ We 
told our guests that we expected com- - 
plaints—wanted complaints—and just how 
we would handle those complaints when 
we got them.”’*** 


***“AS a result, Statler advertising has 
never been just ‘Please-remember-our- 
name’ advertising. It has been informa- 
tive, ‘inside-story’ advertising that tells a 
traveler what he can expect—and get— 
when he comes to our hotels.’’*** 


***“Effective advertising will be made 
more effective through continuity. Good- 
will already created can be maintained at 
a justifiable cost, which will be far lower 
than the cost of rebuilding that same 
good-will.’”’*** 


*** “Most of us in financial advertis- 
ing are still a little too much bound by 
conventions—too ready to rely on expe- 
rience as our guide,” according to Guy 
Cooke, assistant cashier of the First 
National Bank of Chicago. 


‘“‘Well may we take a lesson from those 
who sell loveliness in the form of soap; 
even love itself concealed in a package of 
washing powder or in a bottle of anti- 
septic. If we are gullible enough we can 
buy steady nerves in a package of 20 
cigarettes. It is to laugh, but it brings 
millions in sales and thousands in profits; 
and profits are not to be laughed at these 
days in banking.’’*** 


Bank drafts are being employed to call 
attention to the trust facilities offered by 
the Guaranty Trust Company, Yakima, 
Wash. Printed in small type across the 
top of their drafts is this sentence, “The 
Company is Authorized to Act as Executor, 
Administrator, Trustee, Guardian, Receiver, 
etc.” 

Several institutions are making use of 
their check book covers to advertise their 
trust department, but this is the first in- 
stance to come to our attention where bank 
drafts have been so used. 





Highlights of American Bankers Association 
Convention 
Salient Features of Addresses Delivered Before the Association 


ONCLUDING a year marked by 

major developments in banking re- 
search, the American Bankers Associa- 
tion convened in San Francisco on Sep- 
tember 21st for its sixty-second annual 
meeting. A note of harmony, both in- 
ternal and with the government, charac- 
terized the addresses before the 4,000 
assembled delegates. 


Constructive Developments 


Under the leadership of Robert V. 
Fleming, as president of the Association, 
a series of Regional Conferences was 
initiated to provide more effective inter- 
bank discussions, and new channels for 
providing helpful technical studies of 
banking and trust matters to the govern- 
ment were afforded. 

Mr. Fleming, in his address, empha- 
sized the pressing need for a reconsider- 
ation of existing tax systems throughout 
the country with a view to placing them 
on a sounder basis since business and 
recovery are so closely interrelated with 
taxation. He pointed to the growing 
feeling of uncertainty caused by the con- 
stant increase and changes in tax meas- 
ures. 


Social Security and 
Legislation 


Rudolf S. Hecht, of New 
Orleans, former president 
of the Association, warned 
the bankers to accept “some 
of the more moderate evo- 
lutionary changes going on 
at home lest we, too, may 
face some of the social up- 
heavals which have taken 
place and are still taking 
place throughout Europe 
today.” 

The new 2nd vice-presi- 
dent, Philip A. Benson, ex- 
pressed his concern over the 
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TOM K. SMITH 


President, American Bankers 
Association 


wisdom of the social security legislation, 
pointing to its many inconsistencies and 
injustices and the unnecessary danger it 
caused to the wholesomeness of a system 
of private thrift. 

Similarly, Leroy A. Lincoln, president 
of Metropolitan Life Insurance Com- 
pany, cautioned against the hasty adop- 
tion of a Federal old-age pension plan, 
declaring that “before we impose an un- 
bearable and permanent burden on the 
future national income, it behooves us to 
think soberly not only for the sake of 
those who must pay the tax, but for the 
sake of those very individuals who should 
be its beneficiaries.” 


S E C Report and Segregation 


Much concern is being experienced 
over the recent report of the Securities 
and Exchange Commission on Trustees 
under Indentures because of the fear 
that enactment of this proposal into law 
will effect the complete segregation of 
trust departments from commercial 
banks. C. W. Allendoerfer, as President 
of the National Bank Division, pointed 
out that such a result would be greatly 
detrimental to both banks and business. 
He offered the support of 
the National Bank Division 
to the efforts of the Trust 
Division in the latter’s op- 
position to the proposal. 

Mr. Allendoerfer also re- 
ferred to the existing con- 
flict between federal and 
state laws on examination 
of trust departments of 
National Banks by state 
banking authorities, citing 
the attempts of two states 
to conduct such examina- 
tions. However, he _ ex- 
pressed the likelihood that 
these laws will be harmon- 
ized at the coming legisla- 
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tive sessions in the eight states where 
this conflict prevails. 


Investment Policies 


After analyzing and criticizing the 
various policies employed by the banks 
in the management of their investment 
portfolios, Lindsay Bradford, President 
of City Bank Farmers Trust Company, 
New York, outlined the following prin- 
ciples for investing bank funds: 


1. Confine the portfolio to high grade 
credits. 

2. Limit the maturity risk. 

3. Be satisfied with the going rate of 
return on high grade credits. 

. Do not put emphasis on increased 
earnings from capital gains in the 
portfolio. 

. Confine the portfolio to securities 
promptly marketable. 

. Invest the portfolio so that it tends 
to mature serially over a limited 
period. 


On the problem of investment, Rudolf 
J. Eichler, of Bateman, Eichler & Co., 
expressed the opinion that the best policy 
is a compromise between, on the one 
hand, the belief that the nation is on the 
verge of an extremely drastic inflation, 
and, on the other, the unswerving faith 
in the integrity of the dollar. In any 
event, he emphasized the importance of 
a trained investment manager in every 
institution of size. For the smaller in- 
stitution, he suggested competent invest- 
ment counsel. 


Gilbert T. Stephenson, of the Equit- 
able Trust Company, Wilmington, intro- 
duced, in his address on “The Banker’s 
Part in Trust Service”, what may well 
become a regular feature of bankers’ con- 
ferences—discussion of the institutional 
aspects of the trust department. His 
address appears, in substantially com- 
plete form, in the September issue of 
Trust Companies. 


Banking—Public Relations 


On the basis of nationwide surveys of 
the banking world and the public, Clar- 
ence Francis, president of General Foods 
Corporation, found that the public as a 
whole is not friendly disposed to bankers 
but that monetary and banking legisla- 
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tion was doing much to reestablish the 
confidence of the depositors. He deplored 
the fact, shown by the survey, that on 
the list of ten men with whose views on 
money matters the public agreed, not 
one was a banker. Mr. Francis urged a 
program of educating the public as to 
the banker’s contribution to individual 
welfare since “The only difference be- 
tween the hero and the villain is what the 
spectator thinks each fellow is aiming 
at.” 


Banking—Government Relations 


Democracy in banking is on the way 
out, unless “we go into reverse and re- 
turn to the faith that men and women 
should be allowed to make and correct 
their own mistakes’, was the conclusion 
of Merle Thorpe, Editor of “Nation’s 
Business.” Mr. Thorpe declared that 


the paramount issue today is whether or 
not people’s savings shall be placed in 
the control of a political administration. 
Never, he stated, under the democratic 
system of banking, has there been more 
than 1% of the $50,000,000,000 on de- 
posit in actually jeopardy. 


Business and Education 


Leland W. Cutter, president of the 
Board of Trustees of Stanford Univer- 
sity, in discussing the relationship be- 
tween business and education, expressed 
the view that the “universities of this 
country are on trial as to whether they 
shall devote themselves to science and 
the professions and the arts alone, or 
give an equal place to clear-eyed respect- 
ful young men ... who have the right 
to know what the ordinary things of life 
are all about and to be fitted for the do- 
ing of the commerce and the business of 
the world.” 

Projecting the program for the com- 
ing year, Tom K. Smith, in his in- 
augural address as the new president of 
the A. B. A., declared that research 
would be the Association’s major activ- 
ity, with a view to adapting banking to a 
changing economic environment. Mr. 
Smith defined research as “the effort to 
find out what we should do when we can- 
not keep on doing what we have done be- 
fore.” 
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Women Customers 


Remarking that the financial power of 
the woman of America is daily becoming 
more important, Helen Kavanaugh of 
Wells Fargo Bank & Union Trust Com- 
pany, San Francisco, in her address be- 
fore a session of the A. B. A. convention, 
urged that a program of education in 
banking services be specially designed to 
appeal to these prospective customers. 

Insurance companies, she pointed out, 
have never overlooked the importance of 
a woman as a business prospect. They 
have definitely concentrated upon her, as 
their records indicate. The figures of 
one of the largest companies in the world 
disclose the fact that in the last five 
years, their annuity business has in- 
creased 535% and 73% of this business 
was with women. 


With a few exceptions, bankers as a 
whole have never tried to educate or in- 
form women regarding the various bank- 
ing services. Upon interviewing a num- 
ber of bank executives and men whose 
duty it is to solicit new business, the fact 
was brought out that many women made 
use of only the savings and checking ac- 
counts. They either do not know about 
the complex and intricate functions of a 
trust account or investment department 
service, or they are bewildered by them. 

During these interviews I heard many 
adjectives applied to my sex; no superla- 
tives, just powerful, descriptive adjec- 
tives, such as women are tempermental 
to do business with, taciturn about their 
affairs, evasive, inconsistent, and most 
of all suspicious, very suspicious. For 
instance a woman may wish to create a 
trust, a living trust, and when she finds 
that she is required to assign and convey 
her property and assets over to the bank, 
she suspects that the bank is resorting to 
subterfuge to gain possession of her 
wealth. To use the words of one execu- 
tive, “for the average woman the trust 
department has always been enveloped in 
a cloud of mystery.” That is why they 
are suspicious; it is only human nature 
to fear and be suspicious of that which 
we do not understend, that which we 
know nothing about, and it is only by 
educating women, that you will be able 
to help them overcome this feeling. 


Bankers are a civic minded group; 
pride themselves on the welfare, happi- 
ness and intellectual standing of their 
community. Why wouldn’t a program of 
education on banking services for women 
be a great civic service? Banks could 
do this either as units or in groups, and 
in so doing would accomplish two things, 
a service to their follow citizens, and an 
increase in their own business. There 
are many ways, in which this educational 
program could be handled. 

First, by the proper type of advertis- 
ing: Because street car advertising is 
forced upon one’s vision, it carries more 
of an appeal and is read by many more 
people than any other form of printed 
matter. However, the type used at pres- 
ent regarding trusts, carries only an ap- 
peal to married men with responsibilities. 
There will be a picture of a distracted 
widow clutching her children to her, with 
the words alongside the picture—A trust 
fund will prevent this, or something simi- 
lar. If unaware of the functions of a 
trust, a woman would be led to believe 
that in order to benefit from a trust, one 
must be a widow with little children. 

Then there is the radio. People will 
listen when they are too indolent to read, 
too thoughtless to inquire. A program 
arranged in the form of a duologue is a 
relief from the monotony of a single voice 
and enables the advertiser to put into the 
mouths of the performers, the questions 
the audience would be likely to raise, 
much in the manner of informal conver- 
sation. 

The third way, and unquestionably the 
best, because the direct spoken word is 
the most powerful of all, is by personal 
contact and lecturing to groups. Almost 
every woman belongs to some club or so- 
ciety, and these clubs are usually eager 
to have speakers address them. By con- 
tacting clubs and letting them know that 
speakers are available it would be a very 
easy matter to arouse and awaken women 
to the realization that a bank has many 
different types of services to offer. A 
woman is well qualified to do this type of 
banking missionary work, because in 
place of the technical and academic lan- 
guage of her brother banker, she talks 
plainly and simply, therefore she does not 
confuse or perplex. 





Federal Taxation of Estates and Trusts 
Effects of Estate, Gift and Income Taxes on Fiduciary and Estate Owner 


F. E. LOTT 
Assistant Trust Officer, Fidelity Union Trust Company, Newark, N. J. 
From address before New Jersey Society of Certified Public Accountants 


OT so many years ago trusts were 

established for the sole purpose of 
providing protection for oneself and oth- 
ers. However, the rates of the Federal 
Estate Taxes have been so drastically in- 
creased that it is now the duty of every 
man and woman having a sizeable estate 
to give serious consideration to the prob- 
lem of minimizing the tax penalty and 
conserving the estate. In ten years the 
tax on an estate of $1,000,000. has been 
increased from $44,300. in 1926 to 
$222,600. in 1936. Even with the 80% 
credit against the 1926 tax the net Fed- 
eral Estate Tax is $187,160. Even an 
estate of $2700,000. is taxed at $26,600. 
as compared to $2,700. in 1926. The 
conservation of one’s estate has been 
made increasingly difficult by changes in 
the law but it is still possible by intelli- 
gent planning to reduce the shrinkage ef- 
fectively. 


Minimizing Taxes Through Gifts 


The Federal Estate Tax rates are grad- 
uated in brackets ranging from 2% to 
70%. It therefore appears that the own- 
er of a large or even medium sized es- 
tate may effect substantial savings by 
making gifts during his lifetime, al- 
though this method has been made more 
difficult by the enactment of the Federal 
Gift Tax statute. But there are many 
questions involved in the consideration of 
gifts which should be thoroughly inves- 
tigated before a client is advised to pur- 
sue this course. Does the donor care to 
divest himself of all rights of control? 
Are the beneficiaries of his gifts equal 
to the task of preserving these benefac- 
tions? Will the gifts be dissipated by 
successive shrinkages in the transfer 
from heir to heir? As an illustration of 
the cumulative effects of shrinkages upon 


estates by reason of the payments of 
death duties, in the process of transfers 
from owner to heirs and from generation 
to generation: Assuming that over five 
years elapse between each transfer and 
that the full measure of death taxes at- 
taches to each step, an estate of $4,000,- 
000. dwindles to $925,221. The first cost 
of transfer is $1,455,050; the second, 
$819,917.; the third, $484,250. and the 
fourth, $315,562. How old is the pro- 
posed donor? If he is a young man it 
may not be wise to pay a gift tax now 
to save estate taxes due many years 
hence and at rates which may be reduced 
by the passage of time. Furthermore, 
no definite rule can be applied to deter- 
mine the amount the gift should be. Since 
the gift comes off the top of the Federal 
Estate Tax brackets and in turn in- 
creases the gift tax rate there is a point 
where the saving is no longer worth 
while. 

Let us assume, however, that our client 
should make a gift. The next question 
is, should the gift be outright, with the 
donor giving up all right to control or 
supervision, thereby putting the burden 
of conservation on a wife, a son, a daugh- 
ter, or other loved one. Furthermore, on 
the death of any of the donees, the prop- 
erty would probably go to persons and in 
amounts not desired by the donor. Also 
the added costs of administration and ad- 
ditional death taxes would severely re- 
duce the original amount of the gifts. Of 
course, the usual answer to these prob- 
lems is for the donor to establish a trust. 
Curiously, a great many people have a 
mistaken idea of the nature and scope of 
atrust. They do not know, for instance, 
that a well planned trust will permit the 
Trustee wide discretion in investments 
and will allow payments of principal to 
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the beneficiaries should it be considered 
necessary or desirable. In addition for 
the small cost of trust administration, 
the donor is able to give his beneficiaries, 
through the appointment of a corporate 
trustee, the help and assistance of ex- 
perts in investment, real estate manage- 
ment, estate administration, taxation and 
so forth. 


The Fiduciary’s Duties 


Now, what is the effect on the execu- 
tor or trustee? As soon as possible af- 
ter the will is probated, we, in our trust 
department, make a list of the property 
of the decedent, which is later used in 
preparing the inventory. Our tax de- 
partment immediately reviews the income 
tax returns filed by the decedent in his 
lifetime. If satisfied the returns are 
properly made and that there are no out- 
standing assessments or refunds, the re- 
turns are placed in our tax files where 
they are held until examined or until the 
statute of limitations has run. An in- 
vestigation is also conducted to see if any 
gifts have been made by the decedent in 
his lifetime for which returns should 
have been filed. Information is gath- 
ered together for the preparation of the 
income tax return for the period from 
the first of the year to the date of death. 
As soon as the inventory has been com- 
pleted and checked by our auditors, the 
New Jersey Inheritance Tax return is 
prepared and filed. 


Under the present Federal Estate Tax 
law, the executor has the option of re- 
porting values at the date of death or one 
year from, the date of death. It is 
therefore, advisable for the executor to 
wait until the year has elapsed in order 
to determine what values should be used 
in the return. At all times during the 
administration of an estate, our tax men 
are consulted by the estate administrator 
so that taxes may be minimized as much 
as possible without undue hardship to 
any of the heirs. The terms of the will, 
the needs of the beneficiaries, the liquid- 
ity of the estate are all factors that must 
be considered by the executor in connec- 
tion with the tax problems. For all 
trusts where the annual income is $1,000. 
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or over, we are required to prepare and 


file Fiduciary Forms No. 1041. Our 
Trust Department files about nine hun- 
dred tax returns and sends out letters 
containing tax information to about two 
thousand beneficiaries. 


Unfair Liability on Trustee for Gift Tax 


There are but few of the Federal Taxes 
which do not affect estates and trusts 
but many are of minor importance. The 
three which give us the greatest concern 
are the Gift Tax, the Federal Estate Tax 
and the Income Tax. The Gift Tax was 
first imposed by the Revenue Act of 1924. 
It was repealed by the 1926 Act, re-enact- 
ed in the 1932 Act, and amended by the 
1934 and 1935 Acts. The Act was un- 
doubtedly passed to prevent the avoidance 
of estate taxes. The rates are % of the 
estate tax rates. Except for the question 
of valuation of the securities, the return 
which the Trustee is usually required to 
file is a fairly simple matter. 

However, the Act imposes a liability 
upon the Trustee which is most disturb- 
ing. Article 37 provides, in part, that a 
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lién attaches upon-all gifts made during 
the calendar year for the amount of the 
tax imposed upon the gifts made during 
such year. The lien extends for a period 
of ten years from the time the gifts were 
made, unless the tax is sooner paid. If 
the tax is not paid when due, the donee 
of any gift becomes personally liable for 
the tax to the extent of the value of the 
gift. Article 72 of the Act provides that 
every executor, administrator or assignee 
or other person who pays, in whole or in 
part, any debts due by a donor or a don- 
or’s estate for whom or for which he acts 
before he satisfies and pays the gift tax 
due to the United States from such donor 
is, to the extent of such payments, per- 
sonally liable for the payments of such 
tax. These Regulations place an unfair 
liability upon the Trustee. How is he to 
know if the donor during his lifetime has 
made a gift in excess of the exemption to 
some member of his family, which he has 
failed to report, or that he has forgiven 
an indebtedness, paid a premium on an 
insurance policy in which he retained 
none of the legal incidents of ownership 
and the proceeds are payable to someone 
other than himself or his estate, or has 
conveyed title to another, or made any 
gift by an indirect method which did not 
appear among his records? 


Joseph F. McCloy, in an article in 
Trust Companies Magazine, facetiously 
illustrates the difficulty of an executor 
with a husband and wife transaction, by 
citing the case of a husband who, upon 
retiring at night, leaves substantial per- 
sonal property or negotiable securities 
far in excess of the gift tax exemption in 
his pockets. With dawn he finds his 
money gone and the question is, “So 
what?” As difficult as it is to obtain in- 
formation in reference to the donor’s es- 
tate, how much more difficult is it for the 
executor of the donee’s Estate to know 
whether a lien of a gift still attaches to 
the property? 


Application of $5,000 Exemption to Trusts 


The most important decision in refer- 
ence to gift tax matters affecting estates 
and trusts is the Board of Tax Appeals 
decision in the case of Thomas E. Wells 
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v. Commissioner. Article 11 provides, in 
part, that no part of the value of a gift 
of a future interest may be excluded in 
determining the total amount of gifts 
made during the calendar year. “Future 
interest” includes reversions, remainders 
and other interests of estates, whether 
vested or contingent, and whether or not 
supported by a particular interest or es- 
tate, which are limited to commence in 


‘use, possession, or enjoyment at some 


future date or time. 


In the Wells case the donor created 
three irrevocable trusts in 1933, one for 
each of his three minor children. Each 
trust instrument directed the Trustee to 
collect the income from the trust corpus 
and, after paying expenses, taxes, etc., to 
accumulate the remainder of the income 
until the child named therein attained the 
age of 21 years or died before that time. 
Upon reaching the age of 21, each child 
was to receive the trust income until he 
reached the age of 30, or until the death 
of his mother, who was Trustee, which- 
ever event occurred first, then he was to 
receive the corpus. In the event of the 
death of any child before the time of dis- 
tribution of the trust created for him 
the corpus was to go to his issue, and in 
default of issue, to the other children of 
the petitioner. The Board held that the 
reference to future interests in Section 
504 (b) did not mean gifts which were 
future interests in the hands of the donor 
but referred to the interest taken by the 
donee. It held, therefore, that the gifts 
were not future interests. It is interest- 
ing to note that the Board further held 
that trusts are considered as entities and 
therefore being “persons” they could 
properly be regarded as donees and as 
taking a present interest in the property 
to which the $5,000. exclusion applies. 
This decision, if upheld, will greatly in- 
crease the number of instances in which 
the $5,000. exclusion will apply. 


Gifts in Contemplation of Death 


The Federal Estate Tax Act, by its 
nature, is the most important of the Fed- 
eral Acts in relation to estates and trusts. 
The present Act consists of the applicable 
provisions of the 1926 Act as amended 
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by the 1928, 1932, 1934 and 1935 Acts. 
In the interest of simplicity, it would ap- 
pear that efforts should be made to have 
Congress codify the Law. The law 
exempts from taxation property upon 
which an Estate Tax has been paid with- 
in the preceding five years. 


Probably the most important and de- 
bated point in connection with this law is 
the section which attempts to tax gifts 
made in contemplation of death. The 
Supreme Court, in Milliken v. U. S., de- 
cided March 2, 1931, held that this stat- 
ute was constitutional. In the Wells 
case, also decided in 1931, the Court held, 
in denying that the transfer was made in 
contemplation of death, that the words 
“in contemplation of death” meant that 
the thought of death was the “impelling 
cause of the transfer” and that it must 
be the “dominant motive.” 


Section 302 (c) of the 1926 Act pro- 
vided that transfers made within two 
years of the date of death shall be deemed 
and held to have been made in contempla- 
tion of death. This Section was held un- 
constitutional in Heiner v. Donnan. How- 
ever, this decision does not relieve the 
executor of the burden of proof to show 
that the transfers, whenever made, were 
not in contemplation of death. Of 
course, a question as to whether a trans- 
fer has been made in contemplation of 
death is one of fact. The state of the de- 
cedent’s health at the time of the trans- 
fer, the amount of the gift, and the rea- 
sons for the transfer are all important 
in fixing the motive of the decedent. A 
representative of the Treasury Depart- 
ment told me a story of a certain wealthy 
man who had disbursed practically his en- 
tire estate to his son by gifts during his 
lifetime, anticipating that the question of 
contemplation of death would be a factor 
after his death, and had moving pictures 
taken of himself at the age of eighty 
which were shown to Department repre- 
sentatives after his death. I am told that 
the picture showed him running 100 
yards, and wrestling and boxing. 


Valuation of Assets 


Another matter which gives us great 
concern and trouble is the question of 
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the valuation of assets. Article 13 pro- 
vides that the value of all property in- 
cludible in the gross estate is the fair 
market value thereof at the time of the 
decedent’s death. ***” 


This is a simple problem where the de- 
cedent held small blocks of securities list- 
ed on the big board. But the problem 
becomes more complex when the dece- 
dent had stock of closely held corpora- 
tions, securities, mortgages or real es- 
tate with limited marketability. The 
Commissioner has issued rules for the 
valuation of real estate, stocks and bonds, 
interest in business and other specific 
items, but since the question of value can- 
not be answered by fixed rules, the mat- 
ter is still the subject of much litigation. 


Certainly the rule of valuing a large 
block of securities at the value of each 
unit of property, though supported by the 
Board in Gamble v. Commissioner, will 
be tested in Court. In New Jersey many 
of our estates have stocks and bonds 
quoted only on the local securities mar- 
ket. It cannot be denied that throwing 
large blocks of these securities on a mar- 
ket which could not absorb them would 
have a disastrous effect on the price. Fix- 
ing a fair valuation for mortgage invest- 
ments is now causing us no end of 
trouble. The Department has been in- 
sisting that if an appraisal of the prop- 
erty covered by the mortgage shows it to 
be in excess of the mortgage, it must be 
reported at face value. But is this a fair 
value? Who would purchase a mortgage 
at par unless the property value was not 
more than 40% greater? 


Proper Drafting of Trust Instruments 


I would like to emphasize at this point 
the importance of properly drawn trust 
instruments. In Klein v. U. S. a grant of 
a life estate to “A” with the reservation 
of the fee in the grantor, and the grant 
of the fee ot “A” should he survive the 
grantor, is taxable as part of the latter’s 
gross estate. In Helvering v. St. Louis 
Union Trust Company, a transfer in trust 
for the benefit of “A” and her children 
or descendants, but in the event of the 
death of “A” during the life of the set- 
tlor, the property to revert to him, is not 
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taxable as part of the settlor’s estate. 
The settlor’s reverter in the corpus was 
contingent on “A” predeceasing him and 
was distinguished from the Klein case 
where the fee reserved to the grantor was 
vested in him subject to be divested on 
his death before the grantor. Four 
members of the Court sharply criticized 
the majority opinion in the St. Louis 
Union Trust Company case saying, 


“Having in mind the purpose of the statute and 
the breadth of its language it would seem to be 
of no consequence what particular conveyances’ 
device, what particular string, the decedent se- 
lected to hold in suspense the ultimate disposition 
of his property until the moment of his death. 
In determining whether a taxable transfer be- 
comes complete only at death, we look to sub- 
stance, not to form.” 


Trust and Estate Income Taxation 


Although the property is said to be 
“acquired’’by the legatees or heirs at the 
time of the death of the decedent, the es- 
tate or trust is regarded as a separate 
taxable entity during the period required 
by the executor to complete the adminis- 
tration. Therefore, the income of a trust, 
or the income of an estate, during the 
perod of administration is taxable to the 
estate or trust unless by the terms of the 
will or trust agreement, income is to be 
distributed or is distributable to the heirs 
or beneficiaries. It can be readily seen 
that trusts inter vivos, would open up 
avenues of escape from taxes unless Con- 
gress did not use every means within the 
Constitution to tax the income of trusts 
to the donor. 


During the period of administration 
the income is to be computed in the same 
manner as for an individual, except that 
the deduction for contributions is not 
subject to 15% limitation but may include 
any part of the gross income which, pur- 
suant to the terms of the will or deed, is 
during the taxable year to be used ex- 
clusively for religious or charitable pur- 
poses. No longer may the executor de- 
duct estate, legacy and inheritance taxes. 
A rather unfair provision of recent date 
compels the executor to accrue the income 
to the date of death although the dece- 
dent may have always reported on a cash 
basis. In these days of uncertain in- 
come it is a difficult task to determine 
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what items should be so accrued, and no 
doubt we shall have many arguments 
with the Treasury Department about this 
matter. Deductions may of course also 
be accrued in this return. It is interest- 
ing to note that during the last ten years 
the basis for determining gain or loss on 
property transmitted at death changed 
at least four times. First, we had the 
date of death; then the original cost to 
the decedent; then the date of distribu- 
tion and now the date of death again. 
You can imagine the burdens imposed 
upon large Trust Departments in keeping 
income tax records under such conditions. 


Tax Saving by Intelligent Planning 


It is still possible to save taxes by in- 
telligent planning through the medium 
of trusts. Suppose that “A” in the high 
sutax brackets creates an irrevocable 
trust, the income to go to “B” for life, 
“B” having no other income, and on “B’s” 
death, the principal to “C’”, “D” and “E”’. 
The income from this trust would be 
taxed to “B” and any gain on sales in ex- 
cess of the personal exemption of $1,000. 
would be taxed to the trust. There still 
remain further opportunities for savings. 
If “A” has tansferred to the trust, se- 
curities with low cost basis, there may 
be large taxes due on the gains. It 
would therefore be better for “A” to 
create three trusts. Each trust being a 
separate entity, would be entitled to a 
personal exemption and the saving in sur- 
tax would be considerable. However, 
great care must be exercised in the word- 
ing of the instrument creating the trust. 
I know of a case where a donor created 
five trusts for his wife and children. But 
it had a preamble which read, “Whereas, 
the Grantor desires to create a trust.” 
Despite the fact that the body of the 
trust agreement provided clearly for sep- 
arate trusts, the preamble was considered 
by the Bureau to denote the intention to 
create only one trust. 


Very often a decision of the Courts 
will offer an idea in tax saving. Re- 
cently the Supreme Court held that an 
annuity was not taxable to the benefi- 
ciary. Now, if the beneficiary to whom 
the bequest of income is to be made has 
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a large income from other sources, and 
this additional income would be taxed at 
high surtax rates, it would be better to 
provide an annuity which would not be 
taxable to the beneficiary but would be 
taxed at much lower rates to the trust. 


Constructive Receipt 


The theory of constructive receipt, 
during the past few years, has been the 
basis of several Court decisions of great 
importance to those who have already es- 
tablished or are about to create trusts. 
For many years income from revocable 
trusts has been taxable to the grantor, 
although the income is payable under the 
terms of the trust to others. By this 
theory alimony trusts have also been tax- 
able to the donor. The Supreme Court 
now has extended the doctrine of con- 
structive receipts to several trusts which 
were always believed by tax authorities 
to be not taxable to the donor but to the 
trust if the income was accumulated, or, 
to the beneficiary if distributed. In the 


case of Wilcuts v. Douglas the taxpayer, 
in contemplation of divorce, created an 
irrevocable trust in which he provided 


. an annual income to his wife in lieu of 
alimony and all other interest in his prop- 
erty. The trust agreement was later in- 
corporated in the Court decree granting 
the trust. The Commissioner held that 
the income was taxable to the husband on 
the theory that it directly benefited him. 
The Supreme Court sustained the Com- 
missioner, saying that “the net income 
of the trust fund which was paid to the 
wife under the Decree, stands substan- 
tially on the same footing as though he 
had received the income personally and 
had been required by the Decree to make 
payment directly.” This wasn’t so bad, 
but the Court went much further. Chief 
Justice Hughes said, 


“We do not regard the provisions of the stat- 
utes as to the taxation of trusts, fiduciaries and 
beneficiaries, as intended to apply to cases where 
the income of the trust would otherwise remain 
by virtue of the nature and purpose of the trust, 
attributable to the creator of the trust and ac- 
cordingly taxable to him. Nor are the provisions 
of the statutes defining instances in which the 
grantor remains taxable to be regarded as exclud- 
ing instances not specified, where in contempla- 
tion of law the income remains in substance that 
of the Grantor.” 
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Later the Court without opinion re- 
versed the Circuit Court in three other 
cases. In two of the cases a father had 
created an irrevocable trust for the bene- 
fit of his children, in which he directed 
the income be used for the support, main- 
tenance and education of the children un- 
til they attained a certain age at which 
time the principal was to be distributed 
to them. In the third case, a portion of 
an irrevocable trust created by a wife for 
the benefit of her husband, was used to 
pay a debt for which the wife, after the 
creation of the trust, was responsible as 
guarantor. The question that interests 
me is, “How is the donor to pay this tax 
if he has no property or income?” 

In most of our trusts the income is 
taxed to the beneficiaries and the gains 
on sales or exchanges to the trusts. A 
trust may have as an asset a mortgage of 
$50,000. which it finds necessary to fore- 
close. The property is “bid-in-” at $40,- 
000. and the trust has a loss of $10,000. 
which, because there are no gains as an 
offset, is wasted. The basis of the prop- 
erty for future sales is $40,000. Several 
years later the property is sold for $50,- 
000. and we have a taxable gain to the 
trust of $10,000. The trust, however, on 
the whole transaction has neither a gain 
or a loss; but must, nevertheless, pay a 
tax on a so-called gain. 


Since’ an appraisal is purely personal 
opinion, the use of an appraisal as basis 
for gain or loss is inequitable. Some in- 
dividuals would benefit but others would 
be severely penalized on theoretical gains 
that could not be realized at the time be- 
cause of the frozen condition of the prop- 
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erty. No gain or loss at the time of fore- 
closure with a true determination at time 
of subsequent sale appears to be the only 
equitable way in which to handle this 
problem. 


Gifts and Transfers in Trust 


As a final example of the unfair bur- 
den placed upon trustees under the Rev- 
enue Act, let us review Section 113. Sub- 
division A(2) *** applies only to trans- 
fers in trust. By some queer reasoning 
the Commissioner in his regulations says 
that Section 113A (2) applies to all 
property acquired after December 31, 
1920 by gift, whether by transfers in 
trust or otherwise. He thus changes the 
evident intent of Congress to differen- 
tiate between Gifts and Transfers in 
trust. From the regulation, it appears 
that the Commissioner holds Section 113 
A (13) to apply only to transfers in 
trust for a consideration, a type of trust 
very rare in our Trust Department. Un- 
der the present regulations, therefore, it 
is necessary for the trustee to obtain a 
compiete record of the donor’s books so 
that his costs may be properly adjusted 
for rights, stock dividends and so forth. 
Where the grantor conveys only a por- 
tion of an original block of securities he 
holds, any operation by the grantor af- 
fects the block held by the trustee, and 
it is therefore necessary that the trustee 
be at all times in contact with the donor 
regarding any changes of investment. 

I have tried to bring out three im- 
portant points: the need for intelligent 
planning on the part of the estate owner; 
the importance of properly drawn wills 
and trust instruments; and the need for 
a competent administrator with a knowl- 
edge of taxes and their effects on estates 
and trusts. 


Effect of Competition for 
Estate Taxes 


Competition among the states for taxes 
upon the estates of property owners is rap- 
idly developing into a racket. Only recently 
the Court of Appeals of the State of New 
York passed on such a question of disputed 
domicile where the stake to be taken by 
either of the contending states was $1,000,- 
000 in taxes on the estate of the deceased; 
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and this figure did not include any federal 
death taxes. The most alarming point, 
however, in the whole matter is that both 
sovereign state and sovereign nation im- 
posing death taxes operate without limit, 
each in its orbit—that is to say, if the fed- 
eral estate tax is permitted to equal 50% 
of the dead man’s estate, the state is per- 
mitted to take an equal amount. Without 
any consultation with Einstein, it is quite 
apparent that 50% plus 50% equals 100% 
for the state and nation and leaves naught 
for the ‘heirs.’ This is what is called con- 
fiscation. 

But let us go farther. With the added. 
federal inheritance taxes the nation will re- 
ceive more than 50%, while by the same 
token the state is likewise entitled to take 
more than 50%. Will the result possibly 
be that the heirs will be compelled to work 
out an additional 50% as slaves of the gov- 
ernment ? 

There is no form of taxation more tempt- 
ing to the tax tinker than the death tax. 
The powers of the state to classify may be 
said to be almost without limit for the pur- 
poses of this tax. If the average layman 
realized before his death what may legally 
happen to his property afterwards he would 
be aghast. The courts have permitted dif- 
ferences in tax burdens based upon the most 
astonishing criteria. 

The New York Court of Appeals ap- 
proved a classification which permitted a 
higher tax on a legacy received from a tes- 
tator domiciled in New York owning real 
property in the City of New York than ona 
legacy of equal amount received from a per- 
son domiciled without the State of New 
York where the amount of property in the 
State of New York owned by the non-resi- 
dent testator and the amount of the legacy 
was exactly the same as in the former case. 

Possibilities of classification are by no 
means exhausted by the approved cases. The 
families of the rich might be increased by 
allowing large exemptions to children. If the 
wealth leveling process through the death 
tax were to be approved, much of tangible 
wealth, such as works of art owned by 
wealthy Americans, might be removed 
abroad. 

The possible effect upon one man enter- 
prises such as the Ford Motors might force 
the proprietor to relinquish his citizenship 
and transfer his stock holdings to a Cana- 
dian corporation if he desired to continue 
in business. Failing some such move would 
spell the end of all such vast enterprises 
with the death of their creators. 

Joseph F. McCloy, of the New York Bar. 





Alliance for Conservation of Estates and Savings 


Life Insurance and Trust Company Cooperation Outlined at National 
Association of Life Underwriters Convention, Boston, 
September 24, 1936 


From Statement of Channing H. Cox, President, Old Colony Trust Co., Boston 


HOSE of us in the fiduciary busi- 

ness believe that in many ways we 
are working to the same end as those 
who are engaged in the life insurance 
business. You emphasize the importance 
of creating estates, and give important 
advice for the protection of an estate 
once it has been created. We are at- 
tempting the same thing. We are trying 
to impress on the public the desirability 
not only of creating estates, but also of 
providing that such estates be adminis- 
tered efficiently. It is a work in which 
you as well as we are trying to encourage 
men to attain one of the choicest satis- 
factions of life; to make provision after 
their death for those who have been the 
objects of their affection and devotion 
during the great struggle of active years. 


To the everlasting credit of the men 
who have brought life insurance to -its 
present high position they have been men 
of ability, men of probity, men who were 
worthy of the great confidence reposed 
inthem. Whatever may be said of bank- 
ers, and they are not popular in some 
quarters, nevertheless it may be said gen- 
erally of those who have been engaged in 
fiduciary work that they have been able, 
honorable, and they have labored with 
their hearts as well as their hands in the 
management of billions of dollars of trust 
funds. 


Recognition of Mutual Interest 


The American Bankers Association 
and the National Association of Life Un- 
derwriters through their “Statement of 
Guiding Principles for Relationships Be- 
tween Life Underwriters and Trust Men” 
have laid the foundation for a coopera- 
tive movement throughout the country. 
Such cooperation will in my judgment be 
helpful to the life underwriter and the 
trust officer, but of far more importance, 


489 


will be of real benefit to the public. It is 
gratifying that since organization of the 
Boston Life Insurance and Trust Council 
in 1930 similar councils have been formed 
in other cities. I hope that members of 
your Association who have joined the 
Boston Council feel as do the banker 
members, that great good has been ac- 
complished in bringing about a better un- 
derstanding of the proper relationship 
which each type of business bears to the 
other, to the clients of each, and to the 
general public. Also, sedate trust men 
have derived great pleasure and stimula- 
tion from their more intimate associa- 
tion with alert and vigorous life under- 
writers. Also, just as bankers have long 
advised their clients to buy life insur- 
ance, it is a satisfaction to record that 
many underwriters have advised their 
clients to use the services of Trust Com- 
panies for the administration of their es- 
tates. 


Protecting Savings 


If it may be assumed that you, as life 
underwriters, and we, as fiduciaries, are 
engaged in an honorable and worthwhile 
calling, then I believe we have important 
duties to perform at the present time. 
Essentially your work as well as ours is 
to encourage and make possible an ac- 
cumulation of savings. When those sav- 
ings have been accumulated we are in 
honor bound to preserve them and make 
them go just as far as possible. We 
ought to view with alarm the efforts that 
are being made today to destroy savings. 
Savings may be dissipated through dis- 
honest management. That happens only 
seldom. They may be dissipated or taken 
entirely by unfair and unjust encroach- 
ments from other directions. Profligate 
and needless and wanton public spending 
today constitutes the greatest threat to 
honest savings. The power to tax is the 
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power to destroy. Public waste must be 
curtailed or savings will be taxed to ex- 
haustion. Let us then stand together 
for the protection of honest savings. The 
world moves rapidly and changes come 
quickly. Some there are who would point 
the finger of shame at those who seek to 
toil and save. They would have us take 


no thought of the morrow, saying let the 
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State do that. Let us dare to cling to 
some of the old-fashioned virtues. Let 
us dare to maintain that a man becomes 
strong and self-reliant in doing things 
for himself. In all the confusion of new 
and progressive theory, let us dare to as- 
sert that it is still noble to strive for the 
well being, the happiness and comfort, 
and the protection of those we love best. 





From Statement by Leon M. Little, Past President, Trust Division, American Bankers 
Association, and Vice-President, The New England Trust Company, Boston, Mass. 


HOSE of us who are in the insur- 
ance business and those of us who 
are in the trust business are fundamen- 
tally dealing with estate building or 
maintenance. That we approach it from 
different angles is only due to the com- 
plexity of modern life in a capitalistic 
country; but as we have the same popula- 
tion from which we draw our customers, 
our paths converge so closely that fre- 
quently they touch and sometimes defin- 
itely cross. In two such allied lines of 
endeavor the participants must cooperate. 
The alternative to cooperation is a hos- 
tility which defeats our common purpose. 
In my earliest days as a member of 
the Executive Committee of the Trust 
Division, one of the constant matters of 
discussion was the close relationship be- 
tween our work and that of the life un- 
derwriters. We all felt, and we knew 
that those in similar positions in the Un- 
derwriters Association felt, that an un- 
derstanding of each other’s objectives, of 
each other’s usefulness, of the benefits 
each could bestow on the citizen, must 
come from a comprehension of each oth- 
er’s problems. 


Basis of Understanding 


No trust man now belittles the guar- 
antee behind the settlement option of the 
life insurance companies; he does not 
steer to some friend the insurance to be 
deposited in trust, at the expense of the 
insurance man who originated the busi- 
ness. The insurance underwriter now 
consciously—perhaps unconsciously is a 
better word—differentiates between com- 
mercial and trust banking. He does not 
disregard or upset existing life insurance 
trusts to make another sale. 


Up to two and one-half years ago these 
were considered valid and serious—not 
captious—complaints. I speak from def- 
inite knowledge of the conditions here in 
Boston and somewhat casual knowledge 
of other parts of the country, but here 
and there, today, there is a more compre- 
hensive grasp of each other’s problems, 
which at least is the start of understand- 
ing. 

All trust men believe in insurance. It 
is not true that all insurance men believe 
in trusts to a like extent and it is not 
necessary, nor even wise, that they 
should, because trusts are not as univer- 
sally adaptable as insurance. But when 
a trust is indicated and insurance is in- 
volved, it is to the greatest advantage of 
the client for the originator of the busi- 
ness—be he underwriter or trust officer— 
to bring in an expert from the other side, 
rather than to flounder around in tech- 
nicalities with which he cannot have more 
than a good working acquaintanceship. 

Boston’s: success with its Life Insur- 
ance and Trust Council has been care- 
fully studied by those in authority in the 
Trust Division. We stand ready, first 
to endeavor to straighten out any vexa- 
tious situation in any part of the coun- 
try where cooperation is nonexistent or 
relationships become strained and, sec- 
ond, to guide the banking group where 
such councils as we have here are con- 
templated. 

We trust men want insurance trusts 
that are designed to serve a definitely 
useful purpose. We cannot get them 
without the whole-hearted cooperation of 
life underwriters and we know we can- 
not get that cooperation if we foster or 
allow any hostility between us. 





Control of Trust Investments and Income 
Accounting Records and Use of Stencils 


JOSEPH ALLIO 
Auditor, Louisville Trust Company, Louisville, Ky. 
From Address before 1936 National Convention of Bank Auditors & Comptrollers 


HAVE heard outlined a number of 

plans which effectively control Trust 
Investments and Income. This plan is 
submitted as one that has proved work- 
able and effective, with a limited amount 
of auditing department time available. 

In our particular case, Trust Invest- 
ments are held under triple control of a 
trust officer, trust employee and the vault 
keeper, who represents the auditing de- 
partment. All securities deposited or 
withdrawn from the vault must be en- 
tered or receipted for on a daily securi- 
ties sheet kept by the vault keeper. 

Investments purchased are offset by 
payments of cash, and a memo of same is 
taken by the auditing department, to be 
later traced to the vault. To obtain a 
control of other securities coming in as 
new trust accounts, an inventory is fur- 
nished the auditing department. After 
transfer to the Bank’s name, these are 
also traced to the vault. Securities sold 
or delivered, as shown on the vault se- 
curities sheet, are verified with cash cred- 
its to investment accounts, or with re- 
ceipts in settlement. 


Recording Newly Acquired Assets 


In connection with the handling of in- 
come on investments, we found the old 
pen and ink or typewriter methods more 
and more unsatisfactory. There was a 
useless repetition of writing credit tick- 
ets, ownership certificates, coupon envel- 
opes and investment lists, and this was 
aggravated by the increasing number of 
small holdings of Government issues. The 
following system was adopted, with bet- 
ter than expected results. 

This plan requires the use of a ma- 
chine which stencils a metal plate for 
each kind of trust investment. The daily 
procedure is as follows: 
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Debits for new securities made on the 
Trust ledgers are followed by an order 
to the machine operator for a plate for 
each separate kind of security. This plate 
for a bond, shows par value, name, rate, 
maturity, date of default, if defaulted, 
and dates on which coupons are due, 
with amount of same for the six months’ 
period. In cash of stocks, number of 
shares, name, class of stock, par value 
per share, and dates of dividend pay- 
ments are given, together with periodical 
amount of same. Each plate also shows 
the book value of that particular lot. Real 
estate plates, each of which has a book 
value of $1.00, show only the location of 
the property and a description of the 
improvements. The plate is then tabbed 
with a metal pin, in one or more of twen- 
ty-four positions. Twelve of these are 
used for the various coupon or dividend 
dates. Another indicates whether a bond, 
stock, miscellaneous or real estate, and 
whether ownership certificate is required. 
By using the selector on the machine, a 
listing can be obtained of any of the 
various tabbed plates. 


These plates, when completed, are list- 
ed by the machine operator on the IN col- 
umn of the daily proof sheet. This sheet 
is then compared in the Trust Depart- 
ment with the original order. If all are 
correct, from these plates, the operator 
prepares the following records: 


1—A white 3 x 5 card, to be filed al- 
phabetically by Trust accounts; 


2—A buff 3 x 5 card, to be filed in or- 
der by name of investment, in the 
Security Analysis Department; 


3—A ledger sheet for the Investment 
Register, filed alphabetically by 
Trust accounts. 
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Income Control 


Before the first of a month, the ma- 
chine operator prepares credit tickets for 
all income due on any day in the follow- 
ing month before the 15th. He also pre- 
pares a duplicate list for our department. 
These tickets will include defaulted is- 
sues. The necessary coupon envelopes 
and ownership certificates are also made 
at this time. 

The coupons are then clipped from the 
bonds, and these must match up with the 
income credit tickets, except in the case 
of defaulted issues. Actual coupons are 
then totalled and this amount entered on 
the OUT vault securities sheet. This to- 
tal is reconciled by the Auditing Depart- 
ment with the total of duplicate credit 
tickets previously prepared by the opera- 
tor. Tickets covering coupons in default 
are delivered to the Security Analysis 
Department for verification that no in- 
come is available. These duplicate credit 
tickets are later checked by the Audit- 
ing Department to the credits posted on 
the respective trust accounts, as shown 
by the daily journal sheets. 

The Trust Ledgers are machine post- 
ed, at which time, by use of carbon paper, 
the customers’ statements are also pre- 
pared, as well as a journal sheet for the 
day’s posting. Any credits not appear- 
ing in a reasonable time are investigated. 

Credits to investments for the day re- 
quire an order to the machine operator 
to withdraw from the file those plates 
which represent the securities sold or de- 
livered. In case of a partial sale, it will 
also be necessary to change a plate to 
show the new par and book value. Or- 
ders for new plates are typed on blank 
slips, giving exact information to be sten- 
cilled. The operator then withdraws the 
proper plates, and runs a proof list on 
the OUT column of his daily proof sheet. 
This sheet is then inspected by a Trust 
Department clerk before new plates are 
placed in the files. The daily proof sheet 
is initialed to indicate that the Invest- 
ment Ledger has been posted, the new 
cards filed and old ones withdrawn. 

Responsibility for properly keeping up 
the system is thus fixed, and we have 
been convinced of these advantages: 


Uniformity in recording all trans- 
actions in connection with any invest- 
ment, once the initial plate has been 
made and checked; 

Savings in cost of bank examina- 
tions; 

Less time required by the Trust 
Bookkeepers to post the accounts, 
since all credit tickets are legible and 
uniform; 

Our customers can be furnished a 
list of investments, together with pe- 
riodical income due from each, in a 
shorter time, and with more assurance 
of accuracy; 

Less Auditing Department time re- 
quired, but a better control obtained; 

Security schedules for annual tax 
assessments are easier to prepare; 

The often wanted lists of securities 
by classes, defaults, etc., are no longer 
a problem. 


Plea for Banking Study 


“I urge upon you the necessity of an im- 
partial scientific investigation of the whole 
financial and banking structure by a com- 
petent body of men.” This suggestion con- 
stituted the theme of an address by Walter 
Lichtenstein, vice-president of the First 
National Bank of Chicago, before the Com- 
monwealth Club of California. 

Continuing, Mr. Lichtenstein emphasized 
that “such a commission should be com- 
posed by no means only of theorists and 
also not only of practical men, but both 
sides should be represented and as far ag 
humanly possible such a study should be 
made without fear or favor: let the chips 
fall where they may.” While recognizing 
the difficulties entailed in an investigation 
of this sort, he regarded it as essential un- 
less, when the next inevitable crisis comes, 
the bankers wish to be “as little prepared 
to make constructive suggestions other than 
of an empirical nature as they have been 
in the past.” 


A sign in front of a counter in a ham- 
burger stand adjacent to a bank is a good 
example of the policy of sound reciproca- 
tion. It stated that the bank and the ham- 
burger stand had a mutual agreement 
whereby the bank was to refrain from sell- 
ing hamburgers and the hamburger stand 
was to refrain from cashing checks. 
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Managed Currencies Universal 


Managed currencies have now been 
adopted by all nations. When France, 
and Switzerland, and the Netherlands 
finally abandoned the gold standard they 
completed the list of nations that have 
renounced the traditional principles of 
sourid money. This final capitulation 
has occasioned much rejoicing here and 
in England. The explanation given in 
support of this optimism is that with all 
the nations emancipated from gold con- 
vertibility the trading countries will be 
free to decrease tariffs, abandon quotas, 
and generally to lower barriers against 
international commerce. 


Clearly these considerations have 
some plausible elements of validity. 
Probably, however, there is an addition- 
al reason for the spontaneous approval 
with which American and English 
economic commentators have greeted the 
abandonment of gold _ convertibility. 
That additional reason is that Ameri- 
cans and Englishmen have experienced 
a welcome relief from the haunting dread 
that the remaining gold standard coun- 
tries might successfully weather the de- 
pression on a sound money basis, and so 
demonstrate that recovery could be re- 
gained without resort to devaluation. 


The universal adoption of managed 
currencies is part of a world-wide move- 
ment which has a significance far trans- 
cending that of any influence which this 
latest development may have on inter- 
national trade. It means that all gov- 
ernments have now accepted responsibil- 
ity for solving the economic problems of 
their people. Throughout the world 
politics has assumed command over 
economics. This is the most important 
extension of the power of states that has 
ever taken place. The present phase of 
the movement is the assumption by all 
governments of the power, and so of the 
obligation, to control within their 
national boundaries the price levels of 
commodities, and ultimately of services, 
of rents, and of interest rates. 

Russia was the first country to under- 
take the complete amalgamation of con- 
trol over both the political and the 


Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 


FIRST AND MERCHANTS 
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John M., Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


economic affairs of its people. Italy and 
Germany have since then undertaken to 
merge them by very different methods. 
Five years ago England was forced off 
gold, and then embarked on the experi- 
ment of managing its money so as to se- 
cure competitive advantages in interna- 
tional trade. We followed the same 
course three years ago. All nations are 
now experimenting with intervention of 
government in business, and all have in- 
stinctively turned to control over the 
values of their moneys, recognizing that 
here are the nerve centers that govern 
all economic life. 


The cardinal difference between a cur- 
rency redeemable in gold and a managed 
currency is that under the gold system 
changes in general price levels are usual- 
ly remote, impersonal, and beyond politi- 
cal control, while under a managed cur- 
rency the government can be held re- 
sponsible for them, and always will be 
held responsible for them. Unfortunate- 
ly important changes in general price 
levels are always advantageous to some 
groups in the community and harmful to 
others. When price levels advance 
speculators are rewarded, and investors 
are hurt. Debtors are aided, and cred- 
itors are penalized. The purchasing 
power of wages and salaries is reduced, 
but the value of real estate is increased. 
When general price levels decline all 
these changes are reversed. Wherever 
the value of money is managed pressure 
groups seeking personal advantages al- 
ways work to influence the managers. 

The international problems involved in 
the management of currencies are even 





494 


more hazardous than the domestic ones. 
When the value of the money of one 
country declines as compared with those 
of other countries the export trade of 
the devaluing country increases, but its 
imports tend to shrink. These changes 
have the inevitable result of generating 
international frictions and inviting for- 
eign reprisals. Nearly all important 
trading countries now have huge funds 
manipulated secretly by which they try 
to secure advantages for themselves, and 
to defend their interests against in- 
vasions by harmful exchange movements 
originating abroad. Managed curren- 
cies are the monetary equivalents of war. 
At present almost all important coun- 
tries are operating with budget deficits, 
and if this continues their currencies 
cannot be kept stabilized with one an- 
other no matter how their secret funds 
are manipulated. Present relationships 
between the important currencies are 
about what they were when this cycle of 
devaluation started. The cooperative 
agreement is an attempt to hold them 
there. It is a worthy undertaking, and 
far better than a relapse into monetary 
competition. A return to sound cur- 

rencies would be better yet. 
The Cleveland Trust Bulletin 


Trustee Powers Under Defaulted 
Mortgages 


One of the major weaknesses of the old 
form of mortgage bonds, according to a re- 
cent statement by Philip Kniskern, Presi- 
dent of the First Mortgage Corp. of Phil- 
adelphia, was that no provision was made 
for any responsible party to step in and 
take charge in the event of default; that 
while in a sense the trustee had the right 
to do so, the trust indentures did not give 
him the power nor was there sufficient pro- 
vision made so that if the trustee did step 
in, he could be sure not to be held liable 
for the exercise of his best judgment. He 
pointed out that it had been proven to be 
a matter of involving too much risk to the 
trustees for them to take charge of a prop- 
erty in default on their own initiative with 
the possibility facing them of suits or loss- 
es arising from their efforts and decisions. 
This situation Mr. Kniskern remarked nat- 
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urally resulted in a large accumulation of 
defaults with no one intervening. Indivi- 
dual bond holders were not informed suf- 
ficiently to realize the situation and even 
though they had been informed the holdings 
were so scattered in small units that the 
individual could not act. Eventually re- 
ceivership proceedings were started but 
these seldom could be accomplished until a 
bondholders protective committee had been 
formed with the formal granting of suffi- 
cient authority to such committee to act in 
the interests of the bondholders and relieve 
the trustees of liability. There has been 
much criticism, probably often justified, of 
these bondholders protective committees, 
on the ground that they were started for 
the personal gain of the committee mem- 
bers. However, a great many of these 
committees have been organized and oper- 
ated on a thoroughly honest and conscien- 
tious basis. They have found, however, 
tremendous technical and practical difficul- 
ties toward rapid protective action. 


He emphasized the fact that it was im- 
perative in financing plans of this nature 
that definite provision be made so that in 
the event of default, an agreed-upon party, 
well informed and with experience, would 
be empowered to step in and take charge 
without being held liable for the exercise 
of his best judgment. 


Trust Examinations 


Extension of trust examinations and of 
legislation regulating trust functions was 
outlined by Luther A. Harr, Secretary of 
Banking of Pennsylvania, in his address 
before the National Association of Super- 
visors of State Banks. Dr. Luther made the 
following observations: 


“In Pennsylvania and, I believe, in other 
states, trust examination was in the main 
perfunctory. Banking Department officials 
have not displayed the same keenness in 
their scrutiny of trust companies and trust 
departments that they have in examination 
of commercial departments. Consequently 
administration of trusts has been lax and 
frequent surcharges or voluntary restitu- 
tion to prevent surcharges have resulted. 


“Our trust examination form has been 
revised and extended. It compels the ex- 
aminer to determine whether the bank is 
complying with the fiduciary acts and the 
terms of the trust. It goes into great detail 
to determine the nature of the investments, 
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their quality and diversification and their 
appreciation or depreciation. 

“We learn the extent and frequency of 
inspection of trust activities by the direc- 
tors of the bank. We ask what disposition 
is made of assets acquired through will 
which are illegal for trusts. Our exam- 
iners report how often the bank accounts 
to the courts and beneficiaries for its con- 
duct of the estates. We have by law pro- 
hibited the formerly widespread practice of 
guaranteeing income or principal. 

“Another frequent but unsound trust 
practice, self-dealing, is being eliminated 
through legislation and our new examin- 
ation form. We are attempting to require 
careful review of trust practice by our 
banks in their own interest and in the in- 
terest of the beneficiaries of the trusts. 

“Our new forms—both commercial and 
trust—have been favorably received by the 
bankers of the state despite the slight in- 
crease in cost of examination resulting 
therefrom. Although national banks are, 
as you know, no longer required to submit 
their trust departments to state examin- 
ation, more than 70 per cent of our nation- 
al banks in Pennsylvania, both in respect 
to numbers and resources, have requested 
continuance of our examination.” 


Modern Bank Investment 
Supervision 


To modernize the Banking Department 
and to develop a_ technique permitting 
the supervisory authorities to make a 
complete examination of banks to the end 
that bonds may be handled as constructive- 
ly as loans and discounts, constitutes the 
aim of the Minnesota Division of Banking, 
declared L. R. Lunden, consultant to the 
Division, in addressing the National Asso- 
ciation of Supervisors of State Banks. This 
goal is being attained through the work of 
a Banking Clinic, composed of a staff of 
trained experts who have made thorough 
studies of selected banking institutions in 
order to diagnose the maladjustments re- 
sponsible for the existing banking condi- 
tions. 

Mr. Lunden urged a shift in the empha- 
sis on examination from commercial loans 
to the bond portfolio, outlining various fac- 
tors which would aid in proper selection 
of public utility bonds as typical criteria: 

1. Conservatism of debt structure — 
with a suggested maximum of 60% in the 
ratio of long term debt to total capitaliza- 
tion, and to depreciated plant account. 
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2. Current position—with no necessity 
for a ratio greater than 1.00 between cur- 
rent assets and current liabilities unless 
there are near-term maturities. 

3. Earnings—with a minimum of 2.00 
for the number of times all fixed charges 
have been earned after depreciation allow- 
ance. 

4. Mortgage position—with a priority 
over all except a nominal amount of liens. 

5. Depreciation and maintenance policy 
—with adequate and equal provision for 
both. 

6. Nature of the service rendered. 

7. Location and nature of the territory 
served. 

8. Affiliation—with regard to the finan- 
cial status of any holding company. 

9. Rate structure—with certainty of a 
2.00 earnings coverage for outstanding 
bonds after possible rate reductions. 

10. Company’s valuation of fixed assets 
—with caution against overvaluation. 

Mr. Lunden stressed the fact that the 
Division of Banking has never prepared 
and never will prepare an approved list 
of securities from which bankers may make 
selections. 


Conference on Uniform Laws 


At the meeting of the Conference of 
Commissioners on Uniform State Laws, 
uniform acts were considered and re- 
ferred back to the respective Committees 
for further study. These included a 
Uniform Estates Act, Uniform Absen- 
tee’s Property Act and Uniform Death in 
Common Disaster Act. These are in ad- 
dition to the Acts discussed by Richard 
G. Stockton in his address on “State Leg- 
islative Trends” at the Pacific Coast 
Trust Conference, which appears in the 
September issue of Trust Companies. 





Personnel Changes in Trust Institutions 


CALIFORNIA 

Los Angeles—Thomas C. Scroggs has 
been elected a vice-president of the Cali- 
fornia Trust Company. He held executive 
positions with two Los Angeles banks for 
seven years and has been manager of the 
Los Angeles office of the R. F. C. for the 
past four years. . 


CONNECTICUT 
New Haven—Albert C. Murphy of the 
First National Bank & Trust Company has 
been appointed manager of the new West 
Haven branch of the bank, 


GEORGIA 
Macon—W. Lamar Harrell has been ap- 
pointed resident manager of the Macon of- 
fice of the Trust Company of Georgia. 


ILLINOIS 
Carlinville—Ira McCollom has been elect- 
ed assistant trust officer of the Carlinville 
National Bank. 


Effingham—George L. Dehn, formerly 
vice-president and cashier of the Monroe 
County Savings Bank of Columbia has been 
elected a vice-president of the Effingham 
State Bank. 


Chicago—The Northern Trust Company 
has announced the election of Charles B. 
Weaver to a second vice-presidency, suc- 
ceeding the late Bayless W. French. Mr. 
Weaver is assigned to the Division of Banks 
and Bankers. He was formerly assistant 
cashier and has been with the bank since 
1929. 


East St. Louis—John W. Snyder, receiver 
for the Grand National Bank of St. Louis 
has been elected a vice-president of the 
Union Trust Company. He was formerly 
connected with the office of the Federal 
Comptroller of the Currency. 


MASSACHUSETTS 
Boston—Maynard L. Harris is now as- 
sociated with the New England Trust Com- 
pany as manager of the real estate depart- 
ment. 


MICHIGAN 
Battle Creek—C, E. Kaye, formerly exe- 
cutive vice-president, has been elected 
president of the City National Bank & 
Trust Company, succeeding the late C. C. 
Green. 


St. Louis—William D. Walsh has been 
named assistant secretary of the Mississippi 
Valley Trust Company. He was formerly 
executive vice-president of the Easton-Tay- 
lor Trust Company. 


NEW JERSEY 

Camden—Stanley T. Wratten has been 
named a vice-president of the West Jersey 
Trust Company. He was formerly a vice- 
president of the Irving Trust Company of 
New York City. 

Elizabeth—John S. Anderson, assistant 
trust officer of the Central Home Trust 
Company has been elected assistant secre- 
tary, retaining his former title. Harry J. 
Ries, formerly general bookkeeper - and 
credit manager has been advanced to assis- 
tant treasurer. 


NEW YORK 

Buffalo—George F. Bates, vice-president 
of the Marine Trust Company has been 
given a like position with the Power City 
Trust Company at Niagara Falls. Both 
banks are members of the Marine Midland 
Group. 

Cooperstown—John F. Moakler, formerly 
vice-president, has been elected president 
of the First National Bank, succeeding the 
late George H. White. Sumner M. Shum- 
way has been promoted to the office of trust 
officer and assistant cashier, and Harry N. 
Shepard made assistant trust officer. Ralph 
W. Ellsworth and Adrian A. Pierson have 
been elected vice-presidents. 

Freeport—G. Edwin Heming, resigned as 
trust officer and vice-president of the First 
National Bank & Trust Company on October 
12, to become affiliated with the Merrill 
Anderson Company, an advertising agency 
of New York City. Mr- Heming has been 
with the bank for the past 21 years and in 
charge of advertising and new business for 
the past 12 years. 

New York—Joseph E. Pogue has been ap- 
pointed a vice-president of the Chase 
National Bank. He has been closely iden- 
tified with the petroleum industry for many 
years as a consultant engineer, is an au- 
thority on basic trends in the industry and 
author of several ‘books dealing with the 


’ nations oil resources and their conservation. 


New York—Benjamin F. Gordon has been 
named assistant trust officer of the Public 
National Bank & Trust Company. 
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Rochester—Robert E. Towey, formerly 
trust officer of the First National Bank & 
Trust Company, has joined the staff of the 
Lincoln-Alliance Bank & Trust Company 
on the merger of the two banks. 


Troy—Fred W. Clements, formerly cash- 
ier of the Union National Bank has been 
elected trust officer, retaining his former 
title. 


OHIO 


Bedford—C, J. Dryer has been appointed 
manager of the Bedford Branch of the 
Cleveland Trust Company. He has been in 
the banking business since 1911 and for the 
past two years, manager of the Lorain- 
Clark office. 


Lima—Robert B. Keeler has resigned as 
executive vice-president of the National 
Bank of Lima, to become associated with 
an investment banking firm. He is suc- 
ceeded by Rodney Lien. 


OKLAHOMA 


Tulsa—Roscoe Adams, formerly cashier 
of the First National Bank & Trust Com- 
pany has been promoted to assistant vice- 
president to be active in the loan and dis- 
count department. E- W. Pollack, vice- 
president has taken over the duties of cash- 
ier. 


PENNSYLVANIA 


Kingston—Attorney Felix W. Bolowicz 
has been elected executive vice-president of 
Kingston National Bank. His appointment 
was recommended by E. M. Rosser, presi- 
dent, who gave him his first position as 
messenger and bookkeeper in Kingston De- 
posit and Savings Bank 26 years ago. 


Pittsburgh—John S. Morgan, formerly 
auditor for the Union Trust Company has 
been elected assistant treasurer. 


Sunbury—Charles E. Bloom is the newly 
appointed assistant trust officer of the First 
National Bank. William H. Foltz, formerly 
assistant trust officer was advanced to trust 
officer when that position and cashier, held 
by W. F. Cree, were separated. The posi- 
tion of assistant remained vacant until Mr. 
Bloom’s appointment. 


Waynesburg—tThe First National Bank & 
Trust Company has announced the election 
of A. H. Sayers, former Judge of Greene 
County Courts, president of the bank. He 
has been a member of the Board of Direc- 
tors since the organization of the institu- 


tion in 1927 and succeeds ‘the late Dr. J. A: 
Knox. 


497 


York—George Jordan, formerly vice- 
president.and cashier of the Drovers & Me- 
chanics National Bank has been elected 
president, succeeding the late James G. 
Glessner. William H. Blouse, assistant 
trust officer and assistant cashier has ad- 
vanced to cashier and retains his assistant 
trust officership. 


TENNESSEE 


Burns—C. B. Rutledge has been elected 
cashier of the Burns Bank & Trust Com- 
pany. 

Lebanon—O. W. Stephens has been elect- 
ed active vice-president and cashier of the 
Lebanon Bank & Trust Company, succeed- 
ing W. B. Hays resigned. 

MecMinnville—C. D. Walling, formerly 
cashier, has been elected president of the 
City Bank & Trust Company, succeeding the 
late J. D- Elkins. 

White Bluffs—W. M. Byrn has _ been 
named cashier of the Farmers and Mer- 
chants Bank. He was formerly cashier of 
the old Farmers and Merchants Bank of 
Waverly. 


VIRGINIA 


Richmond—R. Page French, cashier of 
the Southern Bank & Trust Company since 


1930, has been elected vice-president and 
cashier. 


Richmond—S. Ashton Patterson, has re- 
signed his position as vice-president and 
trust officer of the Central National Bank 
and returned to general practice of law. 


CANADA 

Toronto—Rolph R. Corson, who has been 
a director of Chartered Trust and Executor 
Company for the past eleven years, has 
been elected president to succeed James Y. 
Burdoch, K.C., resigned. Mr. Carson presi- 
dent of Rolph R. Corson, Ltd., has had wide 
banking and business experience, and is a 
director in many financial and industrial 
corporations. 


= 0 


Trust Institution Briefs 


San Marino, Cal.—The new branch of the 
Security-First National at Los Angeles 
opened October 10 with John A. Barton, a 
San Marino resident as manager. The 
building is of concrete, with Spanish tile 
roof and large arched windows. 


San Francisco, Cal.—The First National 
Bank of Claremont has been purchased by 
Transamerica Corporation, and will be con- 
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solidated with the Bank of America, N. T. 
& S. A. All officers and employees will 
continue to serve under the new ownership. 


San Francisco—Transamerica Corpora- 
tion has acquired the First National Bank 
of Southern Oregon at Grants Pass. This 
bank serves the rich Rogue River territory 
and was founded in 1889. 


Westwood—Bank of America N. T. & S. 
A. has been authorized to open a branch 
office here. Westwood National Bank has 
voluntarily liquidated. 


Augusta, Ga.—Robert R. Tippens of Clex- 
ton, Ga. was appointed State Superintendent 
of Banks on October 8, to succeed R. E. 
Gormley of Cuthbert, whose term expired 
last January. It is reported that a few 
days before his successor was named, Sup- 
erintendent Gormley, an appointee of former 
Governor Russell, refused to approve appli- 
cation for a charter for a new bank in 
which Mrs. Susie T. Moore, a staunch sup- 
porter of Governor Talmadge was a central 
figure. It is confirmed that Senator Beas- 
ley will go into the banking department 
with Mr. Tippens immediately in a clerical 
capacity. 


St. Louis, Mo.—I. A- Long, vice-president 
of the Mercantile Commerce Bank & Trust 
Company was elected Chairman. of the Mis- 
sissippi Valley Group of the Investment 
Bankers Association of America on Sep- 
tember 30. 


New York, N- Y.—A new branch office 
of the Clinton Trust Company has been 
opened in the McGraw-Hill Building. 


Rochester, N. Y.—Bessie M. Seely, for- 
merly assistant to the trust officer of the 
First National Bank & Trust Company, has 
been appointed director of the school sav- 
ings program sponsored by the Rochester 
Savings Bank. 


Rochester, N. Y.—The First National 
Bank & Trust Company and the Lincoln-Al- 
liance Bank & Trust Company were official- 
ly consolidated on September 6, and First 
National is now being operated as a branch. 
Stockholders of the First National received 
one share of Lincoln Stock, plus at least 
$10 in cash, for each share held, and Lin- 
coln-Alliance expects to place its stock on 
a $1.50 annual cash basis. Plans have been 
approved by the State Banking Department 
to increase the capital stock from $2,000,000. 
to $2,800,000. 


Troy, N. Y.—The new home of the Union 
National Bank of Troy opened on October 5. 
The building is a Colonial structure of red 
brick and Indiana limestone, with modern 
air-conditioning system, sound absorbing 
ceilings; pneumatic tube system, and flood 
proof safe deposit vault. The new building 
is the fourth home since its founding as the 
Union Bank in 1851. 


Angier, N. C.—A branch of the First Citi- 
zens Bank & Trust Company opened here 
on October 1. 


Cleveland, Ohio—Bradford Bixby Smith 
has been named economist of the New York 
Stock Exchange, filling the vacancy caused 
by the death of J. Edward Meeker in 1934- 
Mr. Smith was formerly assistant vice-presi- 
dent of the Cleveland Trust Company and 
statistical assistant to Colonel Leonard P. 
Ayres, vice-president and economist of that 
institution. Before entering banking he 
was connected with the White Motor Com- 
pany and was an analyst with the United 
States Bureau of Agriculture Economics. He 
has held offices in three statistical organiza- 
tions and written many articles on finance 
and economics. 


Uniontown, Pa.—Plans for merger of 
First National Bank of New Salem with the 
Second National Bank of Uniontown have 
been completed, and authorization granted 
for operation of the First National Bank as 
a branch office. 


Salt Lake City, Utah—James W. Collins, 
president of the Tracy Loan & Trust Com- 
pany was unanimously elected president of 
the Mortgage Bankers Association at their 
recent convention in Memphis. 


Christiansburg, Va.—The First National 
Bank of Christiansburg has been granted 
limited trust powers. 


Seattle, Wash.—The National Bank of 
Commerce has purchased the National Bank 
of Wapato, Washington, and will operate 
the institution as a branch, a complement 
to the branch now maintained at Yakima. 


There are 587 clearinghouse associations 
in the United States, with a membership of 
6,055 banks, or approximately 38% of the 
banks of the country, according to a com- 
mittee report of the Bank Management 
Commission, A. B. A. 


The 1937 annual convention of the Amer- 
ican Bankers Association will be held in 
Boston, Mass., it was recently announced. 
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Excerpts From Selected Articles 


Recent Curtailment of Testamentary 
Fiduciary Powers and Immunities 


Legislation Note, Brooklyn Law Review, October 
1936. 


In May, 1934, Surrogate Wingate handed 
down his opinion in the now famous case of 
Matter of Curley. The Appellate Division 
of the Second Department unanimously 
modified and affirmed the decision and the 
Court of Appeals affirmed with opinion. 
(269 N. Y. 548.) 

“The statewide storm of protest” atten- 
dant upon the appellate modification prompt- 
ed the speedy amendment of Section 18 (1) 
of the Decedent Estate Law by the addi- 
tion of a new subdivision (h), and to fore- 
stall a possible misinterpretation of its in- 
tention, the Legislature hurriedly passed a 
complementary statute, now Section 125 of 
the Decedent Estate Law, over which a con- 
siderable controversy has raged since it 
took effect on May 2, 1936, and which is the 
chief topic of this discussion. 

In Matter of Curley the will provided, in- 
ter alia, for the appointment of an executor 
to serve without bond, and empowered him 
to name his successor likewise to serve 
without bond; granted him full authority to 
sell property of the estate whenever, and for 
whatever price, his uncontrolled discretion 
dictated; authorized the retention, sale or 
conversion of any of the testator’s invest- 
ments, and permitted other than legal in- 
vestments. Moreover, the will contained 
clauses relieving the executor-trustee from 
liability “for any act of omission or loss in 
the performance of his duties except for 
wilful neglect or misconduct,” and permit- 
ting him to make distribution in kind, his 
judgment in the fixation of the values of 
the allocated assets to be conclusive on all 
persons interested in the estate. 

Pursuant to Section 145-a of the Surro- 
gate’s Court Act, the widow sought to exer- 
cise her right of election under Section 18 
of the Decedent Estate Law to take her in- 
testate share, on the ground, in so far as 
here relevant, that the broad grant of dis- 
cretionary powers to the fiduciary, and the 
clause exculpating him from liability for 
failure to exercise reasonable care, were so 
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inimical to the concept underlying Section 
18, that in effect there was not such a trust 
as the Legislature intended should defeat 
the right of election. The holding of the 
lower court that “any trust of the usual 
nature” would seem sufficient to satisfy the 
statute was repudiated. “The feature of 
the appellate decision, [referring to Matter 
of Curley] which precipitated the state-wide 
clamor for its legislative repeal, was the 
statement *** that “To entitle a testator to 
take away from a surviving spouse certain 
benefits which the law gives that spouse in 
case of intestacy, by the creation of a trust 
from which the survivor will derive merely 
income for life, the trust should comply 
with the terms of section 111 of the De- 
cedent Estate Law and section 21 of the 
Personal property Law, and the trustee 
should be bonded.’ ” 

“This was a categorical and unequivocal 
determination that the only variety of trust 
which, under subdivision (d) of Section 18 
of the Decedent Estate Law, would defeat 
the right of a surviving spouse to receive an 
outright share of the estate as in intestacy, 
was one in which investment of the princi- 
pal was limited to legally authorized securi- 
ties and in which the trustee was bonded.” 

The enactment of subdivision 1 (h) of 
Section 18 met the appellate decision 
squarely, and attempts to ameliorate the 
harshness of a rule so indiscriminately de- 
structive of testamentary planning. It 
specifically covers each separate provision 
of the Curley will, and provides that the 
presence of any or all of them shall not, 
per se, confer the absolute rights of election; 
nevertheless, such clauses shall not hinder 
the power of the Surrogate’s Court having 
jurisdiction, in enforcing the lawful liability 
of fiduciaries, directing the allocation of as- 
sets and the valuations thereof, or in any 
other manner seeking the utmost protection 
of the surviving spouse. Section 125 of the 
Decedent Estate Law reads: 


“The attempted grant to an executor or testa- 
mentary trustee or the successor of either, of any 
of the following enumerated powers or immunities 
shall be deemed contrary to public policy: 

1. The exoneration of such fiduciary from li- 
ability for failure to exercise reasonable care, 
diligence and prudence. 
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2. The power to make a binding and conclusive 
fixation of the value of any asset for purposes of 
distribution, allocation or otherwise. : 

3. The power to name a successor to serve with- 
out bond. 

The attempted grant in any will of any power 
or immunity in contravention of the terms of this 
section shall be void but shall not be deemed to 
render such will invalid as a whole, and the re- 
maining terms of the will shall, so far as pos- 
sible, remain effective. 

Any person interested in an estate or trust fund 
may contest the validity of any purported grant 
of any power or immunity within the purview of 
this section without diminishing or affecting ad- 
versely his interest in the estate or fund, any pro- 
vision in any will to the contrary notwithstanding. 
The provisions of this section shall apply only to 
the wills of persons dying after the date this sec- 
tion shall take effect.” 


It is worthy of note that the powers of a 
fiduciary to serve without bond, to retain as 
assets any property of, or any investments 
made by, the testator in his lifetime, to dis- 
tribute in kind, or to make other than legal 
investments, are not avoided. The legisla- 
tive policy in the enactment of subdivision 
1 (h) of Section 18 was to make provision 
for a supervisory power in the Surrogate, 
and yet to “assure testators a reasonable 
flexibility in their testamentary provisions.” 
There was no intent to compel strict legal- 
ity of investment, or to forbid broad powers. 
Those powers which were deemed objection- 
able the instant statute specifically con- 
demns. 


The statute avoids as contrary to the pub- 
lic policy of the state the grant of power to 
a fiduciary “to name a successor to serve 
without bond.” The reason which prompted 
the Legislature to deny such power to the 
original fiduciary may be found in the note 
of the committee which propounded the stat- 
ute in the exact form in which it was en- 
acted: “Whereas it is entirely proper that a 
testator should have the authority to dis- 
pense with the giving of security by a per- 
son whose integrity is personally known to 
him, the fund to which his dependents are 
compelled to look for support should not be 
placed at the hazard of mismanagement by 
a person with whom he is wholly unac- 
quainted.” 


If the will purports to grant such a pow- 
er, does the entire power of appointment 
fail, or may the provision excusing security 
be excised? While this question must ul- 
timately await judicial utterance, the an- 
swer seems clear. The power of a testator 
to delegate to others the appointment of 
successor fiduciaries is well established. In 
view of the intent of the Legislature to 
curb testamentary flexibility only in so far 
as it might prejudice the rights of benefi- 
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ciaries, and the established principle of 
statutory construction that “an intention to 
change the rule of the common law will not 
be presumed from doubtful statutory pro- 
visions; the presumption is that no such 
change is intended, unless the statute is ex- 
plicit and clear in that direction,” it appears 
that the power is not avoided in its entirety. 
Indeed, if it should be held otherwise, the 
provision would be unnecessarily violative 
of testamentary intent. 

The chief criticism levelled against this 
clause is that it negatives the unequivocal 
expressed intention of the testator in sub- 
jecting his estate to the expense of bonding 
the successor fiduciary. It is a complete an- 
swer that the testator may effect such 
economy within the law. For he may, in 
his will, name any number of successor fidu- 
ciaries, to whom he may give the same 
powers and exemptions as those given to the 
first-named fiduciary. By appointing both 
original and successor executors and trus- 
tees to serve without bond, the purposes of 
both “man and the State” may be recon- 
ciled. 

The statute avoids also the power “to 
make a binding and conclusive fixation of 
the value of any asset for purposes of dis- 
tribution, allocation or otherwise.” Where 
the assets to be distributed in kind consist 
of heirlooms, family possessions or other 
items of property whose monetary value is 
ascertainable only with difficulty, litigation 
ensues when those who feel that the execu- 
tor has treated others far more handsomely 
seek redress in the courts. It is for this 
reason that testators have heretofore grant- 
ed to executors and trustees power to make 
evaluations binding and conclusive on the 
interested parties. Otherwise, the heavy 
expense of an appraisal must fall upon the 
estate. 

This provision is the culmination of an 
apprehension aroused by the prospect of a 
further misuse of such an extensive power 
as that which occurred in Matter of Stutzer, 
wherein an executor so empowered allocated 
to trusts of which his wife was beneficiary, 
mortgage certificates at par whose actual 
value was far greater than that of others 
which he tendered to the complainant char- 
ities in satisfaction of their legacies. The 
executor was compelled to pay the differ- 
ence to the charities out of the large resi- 
duary estate. An advocate of the provision 
states that the power to fix values is not 
prohibited thereby; merely the power to 
make a binding and conclusive fixation is 
avoided; the valuation is still prima facie a 
correct one, and the complainant bears the 
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burden of demonstrating the abuse of pow- 
er; all that is done is the creation of a 
right to apply for judicial review. 

Such concern and such reasoning are not 
convincing. The former seems dispropor- 
tionate in the face of the effective judicial 
correction demonstrated. The latter con- 
tains the very fallacy which is its own refu- 
tation. Manifestly, a judicial review of the 
exercise of such a power is the very thing 
which it was designed to avoid. Such pow- 
er, however, if literally conclusive, would be 
beyond judicial reach, a condition not toler- 
ated by our public policy. It is apparent, 
therefore, that unless the power is avoided 
in toto, the total effect of the new provision 
is to change the terminology applicable to 
such a power. Recourse to the courts, when 
abuse of a position of trust appears, is es- 
tablished, and no new right in that respect 
has been created. 


Finally, public policy inhibits the exon- 
eration of a fiduciary “from liability for 
fa.lure to exercise reasonable care, diligence 
and prudence.” This provision was airned 
at the rapidly growing tendency of drafts- 
men to vest “in testamentary fiduciaries al- 
most unlimited powers, with a minimum of 


obligations” which is “ a serious potential 


menace” to the rights of beneficiaries. The 
clauses inveighed against are those (va- 
riously labelled “exculpatory” or “immun- 
ity” or “exoneration” or “relieving’’) which, 
with surprising uniformity, purport to ex- 
cuse all losses caused by mismanagement 
except those attributable to the gross neg- 
ligence or wilful misconduct of the fiduciary. 


The cases involving such provisions have 
drawn certain almost uniform distinctions. 
Where the fiduciary has been directed to re- 
tain investments made by the testator, and 
the clause exempts him from liability for 
loss due to such retention, unless caused by 
his gross negligence or wilful default, the 
relieving clause has in most jurisdictions 
been given efficacy. When loss is caused by 
trustee investments, two situations exist: 
(1) where the trustee acted within the scope 
of his authority, but the loss occurred 
through an error of judgment merely, the 
clause is operative; (2) where the trustee 
overstepped the bounds of his authority and 
committed a breach of trust, the immunity 
clause is unavailable. In a specific case, 
however, whether the cause of loss is to be 
attributed to an error in judgment, negli- 
gence, or an act done in excess of authority, 
is in its nature a difficult problem, and one 
In whose solution the interpretation of the 
evidence plays an all-important réle. Ex- 
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cept in cases wherein the act complained 
of was the imprudent retention of the testa- 
tor’s investments, there are few holdings 
excusing losses occasioned by negligence, 
and the extremity of these has been criti- 
cized. 

The abolition of such clauses is the ex- 
pression of an intent to preserve against 
testamentary limitation the standard of care 
laid down in King v. Talbot: “*** the trus- 
tee is bound to employ such diligence and 
such prudence in the care and management, 
as in general, prudent men of discretion 
and intelligence in such matters, employ in 
their own like affairs.” It is submitted that 
the gesture is of little practical significance. 
Good faith has always been the sine qua non 
of exculpatory efficacy, and in its absence 
liability attaches. Where there is not bad 
faith, but loss ensues as a result of usurpa- 
tion of authority, liability may be imposed 
on the ground of a technical breach of trust. 
When neither bad faith nor overreaching 
exists, no court imposes liability for a mere 
error in judgment, unless accompanied by 
vitiating circumstances. The existence only 
of “negligence” presents the issue. What 


‘lack of care is the usual accompaniment of 


fiduciary conduct, hence excusable, is a mat- 
ter solely for the court. Technically, the 
very use of the term “negligence” bespeaks 
the failure to observe standards established 
by law. 

The validity of clauses against contest, in 
this jurisdiction as well as in others, has al- 
ways been a vexatious question. Here there 
is further complication by the baseless pres- 
ervation of the archaic distinction between 
conditions on bequests of personally and de- 
vises of realty; unless there is a gift over, 
the condition as to the former is inopera- 
tive, and is termed in terrorem. 


Elsewhere a simple solution has been the 
statutory avoidance of all forfeiture clauses 
in wills. It has been held that the trend of 
the case indicates that clauses against con- 
test are not violative of the public policy of 
New York. It would seem, therefore, that 
clauses conditioning the receipt of testamen- 
tary benevolence upon abstention from con- 
test are not invalidated, except as they re- 
late to the specific powers enumerated in the 
statute. 


The legislative control of the right of tes- 
tamentation is beyond dispute. The making 
of a will is not a natural or inherent right, 
but a privilege, purely the creature of posi- 
tive law, the exercise of which is solely with- 
in legislative control, and on which may be 
prescribed conditions and limitations, or 
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which may even be wholly abolished within 
the legislative discretion. It is indisput- 
able, too, that the Legislature has retroac- 
tive power to affect the wills, executed pre- 
vious to its enactments, of testators dying 
thereafter. Despite the recognition of such 
power, amendments of the Statute of Wills 
have generally contained a provision sav- 
ing previously executed instruments. The 
instant statute does not follow this prece- 
dent, and affects “the wills of persons dying 
after the date this section shall take effect,” 
namely, all wills whenever executed not yet 
rendered inviolate by the testator’s death. 
Whether this is so greatly to be deplored 
as is indicated by recent comment depends 
in large part on the attitude adopted to- 
wards the new statute. Certainly, the nat- 
ural desire of the Legislature which deemed 
it salutary, would be to include within its 
remedial pale as many wills as possible. 


———0 


Suggestions for Reducing Income 
Tax Liability 


By William M. Layman, C. P. A. The Tax Maga- 
zine, Oct. 1936. 


An attempt will be made to show the 
basic difference between legitimate tax 
avoidance and illegal tax evasion, and to 
point out certain methods which, if proper- 
ly used, may result in legal tax savings. 

But what is the difference between lawful 
tax avoidance and illegal tax evasion? The 
contemplated action must be within the law 
at all points; it must not be colorable in any 
way; there must be no subterfuge, no deceit 
or misrepresentation of facts, no fraudulent 
intent. Generally speaking, there should 
also be some worthy motive or purpose aside 
from considerations of tax avoidance. By 
all means there must be absolute bona fides, 
but the desire or intent to avoid tax will, 
of itself alone, not mar the bona fides of a 
contemplated transaction. 

Most of the total corporation capital in 
this country is represented by small corpor- 
ations capitalized for less than a million 
dollars each. These small corporations 
represent an overwhelming majority of cor- 
poration taxpayers, and pay most of the 
total corporation income taxes that are paid 
each year. Many corporation executives, 
particularly in small corporations which 
need the money in the business and can ill 
afford to pay out all the profits as dividends, 
will therefore be interested to know that if 
they are fortunate enough to make a profit 
but are too poor to pay that profit out in 
dividends, as many will be, the Government 
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will claim approximately one-third of that 
profit in income and undistributed profits 
taxes. 

The suggestions for tax savings which 
are here presented, therefore, are intended 
to be more generally applicable to corpora- 
tions capitalized for less than a million dol- 
lars, although some of them could be used 
by larger corporations and individual tax- 
payers. 

Before proceeding to specific plans which 
may be used in legitimate tax reduction, 
some consideration should be given to the 
legality of tax avoidance and the extent to 
which a taxpayer may go in reducing tax. 

In United States vs. Isham, the United 
States Supreme Court said: “***if the de- 
vice is carried out by means of legal forms, 
it is subject to no legal censure.” 

Other extracts from decisions of the 
United States Supreme Court follow: 

“***when the law draws a line, a case is 
on one side of it or the other, and if on the 
safe side is none the worse legally that a 
party has availed himself to the full of what 
the law permits.” 

“The fact that it is desired to evade the 
law, as it is called, is immaterial, because 
the very meaning of a line in law is that 
you may intentionally go as close to it as 
you can, if you do not pass it.” 

“The legal right of a taxpayer to decrease 
the amount of what would otherwise be his 
taxes, or altogether avoid them, by means 
which the law permits, cannot be doubted.” 


It may be of interest to note what the 
courts have said concerning the genuineness 
of transactions and the form in which trans- 
actions are consummated. One rule in ap- 
plying the taxing statutes is that the courts 
must look to the substance, rather than the 
form of a transaction. The courts apply 
this rule with absolute impartiality, but, un- 
fortunately for taxpayers, the rule works 
against them more often than not for the 
simple reason that the form in which busi- 
ness transactions are completed must so 
often be accepted as prima facie evidence of 
their substance. Care must be exercised to 
ascertain that transactions are completed in 
such a way as to make clear their substance 
and to comply with legal requirements as 
to form. Taxpayers who are careless in 
matters of form have only themselves to 
blame when the courts accept their trans- 
actions for what they appear on the sur- 
face to be, and then, on the basis of such 
evidence, render adverse decisions. 


Perhaps the greatest possibilities for in- 
dividuals to reduce the amount of their indi- 
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vidual taxes will be found in their right to 
divide their estates, their income-producing 
property, among the members of their fami- 
lies or others. This procedure results in 
breaking up the income from such property 
into smaller units, none of which would be 
subject to the more severe surtax which 
would be imposed on the same total income 
if it were kept intact and reported on the 
return of a single individual. Furthermore, 
each of the individuals, except husband or 
wife or minor children, would be entitled to 
separate personal exemptions and credits 
for dependents, if any, which would actually 
reduce the total amount of income subject 
to tax. For this procedure to be effective, 
the gifts must be absolute and uncondition- 
al; bona fide title must pass to the donee, 
and the donor must give up the income as 
well as the principal involved. 


The taxpayer should not forget the gift 
tax, and must, if in excess of the exemp- 
tion, pay whatever gift tax the law would 
impose on the particular gifts involved. In 
many cases, however, the gift tax, if any, 
would not exceed the amount of surtax sav- 
ing in the first year. Thus, if the surtax 
saving for the first year, or the second year, 
should be only enough to pay the gift tax, 
the plan would be worth while, from a tax 
standpoint, for the benefit to be obtained in 
future years. 


Another point which may be of impor- 
tance in some cases is that some of the in- 
come involved might be accumulated in the 
estate of the donor, if no gifts are made, 
thus increasing the corpus of his estate at 
death and thereby adding to the total 
amount of estate and inheritance taxes. It 
is altogether possible that the additional es- 
tate and inheritance taxes arising from 
further accumulation of income in the es- 
tate of the donor would greatly exceed the 
gift tax which would have to be paid as a 
result of immediate gifts. 


Closely related to the question of making 
gifts is the use of trusts for the conserva- 
tion, protection, and management of the 
property conveyed to donees. The donor, 
or trustor, may set up such provisions in 
the trust agreement as seem desirable or 
expedient under specific situations, but the 
gift involved must be absolute, the trust ir- 
revocable, and not subject to future amend- 
ment by the donor if the donor is to make 
a division of his income-producing property 
effective in reducing his individual income 
taxes. Sometimes a series of trusts may 
be used even more effectively to this end. 


But the proper use of trusts as a means 
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of avoiding tax on the grantor has its limi- 
tations. A noteworthy case in point is 
Helvering v. Stokes, in which the United 
States Supreme Court held taxable to the 
grantor, or trustor, the income of a trust 
where the provisions of the trust agree- 
ment directed the trustee to use the income 
for the maintenance, education, and support 
of the trustor’s minor children. The court 
reasoned that the trust income was used for 
the benefit of the trustor by providing a 
means for the discharge of the trustor’s 
legal obligation to support and educate his 
minor children. In Douglas v. Willcuts, the 
Supreme Court said: “The creation of a 
trust by the taxpayer as the channel for the 
application of the income to the discharge 
of his obligation leaves the nature of the 
transaction unaltered.” 


Clearly, from the standpoint of reducing 
the taxes of the trustor, it appears futile 
to create trusts for the purpose of discharg- 
ing the individual obligations of the tax- 
payer. Trusts for the payment of alimony, 
the maintenance of minor children, the pay- 
ment of insurance premiums, and many oth- 
er trusts come within the scope of this rule. 


Total income may sometimes be controlled 
in a number of ways which will alleviate the 
tax burden. Involved in such procedures 
are three important factors: (1) The total 
taxable income in a given taxable year, 
which determines the surtax rates that ap- 
ply; (2) the time at which it is desired to 
complete a particular transaction; and (3) 
the manner in which the transaction should 
be completed in order to accomplish the de- 
sired tax result. Approximate predeter- 
mination of the tax liability resulting from 
a contemplated transaction is not only pos- 
sible but in many cases is absolutely neces- 
sary if the transaction is to be advanta- 
geously concluded. 


1. Taxpayers having profits in the stock 
market may, near the end of the year, de- 
liberately plan to sell other securities or 
capital assets at a loss solely to reduce the 
amount of their otherwise taxable income. 
This procedure is economically feasible only 
in cases where a book loss or a shrinkage 
in market value has already occurred and 
where the procedure simply reduces to the 
status of a completed business transaction 
that loss or decline in value which is already 
an established economic fact. Such declines 
in value are often temporary, and the plan 
ought to envisage the reinvestment of the 
proceeds of sale. To establish such losses 
for tax purposes, the sales must not be made 
to the immediate members of the taxpayer’s 
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family, and the taxpayer must not repur- 
chase the same property within 30 days af- 
ter the sale of it. In the case of stocks and 
securities, compliance with Section 118 of 
the Revenue Act of 1936 concerning “wash” 
sales is simple by merely switching into an- 
other security of equivalent worth and profit 
possibilities, 

2. If a taxpayer already has an unusual- 
ly large income in a particular year, in ad- 
dition to which he has an opportunity to sell 
certain property at a substantial profit, he 
may defer the sale to another taxable year 
when his other income would be less. If 
that should not be feasible, he might convey 
the property under lease, giving the lessee 
and prospective vendee an option to buy at 
a specified future time. 

8. Sales of property may be completed 
on an installment basis, thus spreading the 
profit on sale over a period of several years. 

4. Long-term contracts may also be used 
in some cases to spread income over a pe- 
riod of several years which might otherwise 
be taxable in one year. 

5. There have been cases in which the of- 
ficers of the “family type” of corporation 
have caused all or part of their salaries to 
be cancelled, or have caused dividends to be 
passed or reduced to their ultimate advan- 
tage. Excessive use of this plan may ul- 
timately subject the corporation to the pen- 
alty surtax for the unreasonable accumula- 
tion of surplus, or use of the corporation to 
prevent the imposition of surtax on the 
stockholders. This plan, therefore, has a 
very limited field of application, but it has 
a certain usefulness if reasonably used, even 
in spite of the new surtax on undistributed 
profitfis, as we shall see later on. 

6. Investors may sometimes gain a tax 
advantage by taking the precaution to es- 
tablish conclusive evidence as to the identity 
of particular lots of securities sold, thus 
avoiding the “first in, first out” rule. 

7. Many taxpayers may improve their 
general economic security and reduce their 
tax burden by purchasing annuities. 

Under Section 23 (p) of the Revenue Act 
of 1936 an employer may set up a trust fund 
as part of a stock bonus, pension, or profit 
sharing plan for the exclusive benefit of 
some or all of his employees and take the 
amount of his contribution to such fund as 
a deduction. The proceeds of such a 
fund are taxable to the beneficiaries (em- 
ployees) as and when it is paid to them or 
made available for them to draw upon. In 
the case of corporations, officers are consid- 
ered as employees and may participate as 
beneficiaries of the pension fund. 


Applying Selling Principles to the 

Trust Business. 

CRAIG R. SMITH, Assistant Vice-President, Cen- 

tral Hanover Bank and Trust Company, New 

York. Executive Service Bulletin—Sept. 1936. 

Trust business is important business. 
The amount of property held in the trust 
departments of banks and trust companies 
in the United States was estimated to be 
more than $30,000,000,000 in 1935, and a 
very substantial portion of this was report- 
ed to be held by banks in New York, N. Y. 

This enormous volume of trust business, 
comparable to the National debt, has come 
to the trust companies over a long period 
of time. 

During the 20’s bank executives began to 
study the trust bus.ness more carefully. 
One thing was evident. In spite of the sat- 
isfactory growth of the trust departments, 
it was clear that they were not getting a 
great volume of business that they might 
logically expect. Many of their wealthy de- 
positors died and left wills in which mem- 
bers of their families were named as execu- 
tors. 

It was felt that the biggest reason more 
people did not use the services of the trust 
company was simply because they did not 
realize the advantages to be gained by hav- 
ing the trust company act as executor and 
trustee under their wills, as trustee under 
living trusts and life insurance trusts, and 
as custodian of their securities. 

Many did not understand the financial re- 
sponsibility they were loading on the should- 
ers of their friends or business associates 
by appointing them under their wills, and 
they did not realize the need for an expe- 
rienced organization to handle the many dif- 
ficult problems which were apt to arise in 
the administration of a substantial estate. 
This led the trust companies to distribute a 
mass of literature on the subject in which 
were explained the mysteries of the trust 
business and the benefits to be derived from 
the use of a corporate executor and trustee. 

But this alone did not suffice. Advertis- 
ing literature was valuable in educating the 
public and convincing it of the merits of 
trust company service, but some stronger 
stimulus was needed to turn their passive 
consent into action. No matter how much 
a man appreciated the value of a trust 
company, his business was worth nothing 
unless and until he made a new will and 
named the trust company as his executor 
and trustee. Here obviously, was the place 
for salesmanship. 

The application of selling principles and 
practice to the obtaining of new trust busi- 
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ness raised some very interesting problems. 
Advertising may educate and interest de- 
positors, but before business can be ob- 
tained, clients must talk directly with an 
officer or representative of the trust com- 
pany, perhaps many times, and these inter- 
views are most important from the new- 
business standpoint. 

It requires salesmanship of the highest 
type, inasmuch as the salesman is talking 
to his prospect about two things with which 
he is most concerned—his family and his 
fortune. Obviously, the prospect would re- 


sent any trace of the so-called “high-pres-- 


sure selling” in any contacts he might have 
with the trust representative. For this rea- 
son, the adoption of a professional attitude 
throughout the entire negotiations was ab- 
solutely necessary. 

In selecting men to be trained for this 
work, we demanded first of all that an ap- 
plicant have previous successful selling ex- 
perience. We wanted men, preferably col- 
lege graduates, who were not specialists in 
any one line, but who had the faculty of get- 
ting along with people. We felt that we 
could teach the trust business more easily 
than we could change a man’s character and 
point of view. 

When these men came with the bank, 
they were given a very intensive eight-week 
training course in trust work. During this 
time they covered such subjects as “The 
Laws of Estates and Trusts”, “Taxes”, “Life 
Insurance”, “Trust Administration and In- 
vestments.” All the recitations were in the 
form of imaginary interviews with clients, 
during which the men developed facility in 
putting into words the information which 
they had acquired. 


Since 1930 more than 125 men from cor- 
respondent banks throughout the United 
States have come to New York to take this 
course in trust work at Central Hanover in 
order to fit themselves to carry on this 
work in their own communities. Many of 
Central Hanover’s own officers also took the 
course in order to increase their general 
knowledge and usefulness to the bank. 


Naturally, the men were not experts after 
eight weeks of schooling. They learn as 
they live. Their education has never ceased 
and cannot so long as the trust business 
remains a living thing and deals with living 
people. Changes in the laws, especially in 
the tax laws, require constant study. 

With an organization of men trained in 
trust solicitation, logically the first pros- 
pects called upon would be the bank’s own 
depositors. This business, it was felt, be- 
longed to the bank. In most cases it was 


only necessary to educate the prospect to 
appreciate his need for the service and stim- 
ulate him to action in order to obtain the 
business. As the bank’s own customers 
were covered, we began to call upon men 
whose previous connection with the bank 
had been very distant or who had none. 
Now a large amount of the new business 
obtained each year comes from people who 
have had no previous business with the 
bank. 

During the past few years the approach 
to both depositors and others has been based 
on the value to the client of a carefully 
worked-out estate plan, having as its par- 
ticular object the limitation of estate shrink- 
age by the avoidance of unnecessary taxa- 
tion and administration costs. Every man 
is interested in saving money, and there 
are many legal and proper ways in which 
this can be done for an estate. On the 
other hand, the bank obviously cannot 
countenance any methods which are out- 
side the law. i 

A properly conceived and executed es- 
tate plan will include consideration of the 
will, Life insurance, voluntary trusts, gifts, 
etc. The savings are actually demonstrable, 
and as taxes increase as they have during 
the last few years, the necessity for some 
such plan becomes more and more evident. 
Today it is in fact vital for a man of 
wealth to study this matter with the great- 
est care, and to effect what economies he 
can in order to prevent the wiping out of 
his estate by excessive taxation. 


To the appeal of saving money by re-: 
ducing estate shrinkage most men of means 
will respond with interest. We have 
learned, however, that to obtain action re- 
quires something even stronger than that. 
It is difficult for a man to get very enthu- 
siastic about saving money after his death. 
Every man is, however, keenly interested in 
the welfare and happiness of his wife and 
children and will give time and attention 
to working out the best possible method of 
securing their future. 


After all, making a will is not a pleasant 
task at best, but it can be made more in- 
teresting, at least, if the man can be led 
to project his thoughts into the future; to 
see his children enjoying advantages. per- 
haps denied to him; and to picture in his 
own mind their graduation from school, 
their happy marriages, and the establish- 
ment of new homes and families. 

In all negotiations with our client, a high- 
ly important part is played by his attorney, 
the man who prepares the instruments by 
which the plan is to be put into effect. His 
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advice and assistance are sought frequently, 
all legal problems are referred to him, and 
he must give his approval to the plan finally 
decided upon. Attorneys have in most cases 
welcomed the entrance of the trust company 
into this field and have cooperated with it 
to the fullest extent for the benefit of their 
clients. 

Once a man has made a will and appoint- 
ed the trust company as his executor and 
trustee, the business from the trust com- 
pany’s viewpoint is merely potential busi- 
ness, but valuable nevertheless. However, 
laws change and taxes have increased very 
substantially, so it is important for the 
client to review his will from time to time 
in the light of these changes and in the 
‘light of any changes in his financial or fam- 
ily situation. For this reason we have put 
into effect plans to follow up at intervals 
all of our clients who have deposited their 
wills with us. At these times the represen- 
tative reviews with the client changes in the 
laws and ascertains from him whether or 
not any revision of his estate plan is neces- 
sary. 

Soliciting trust business is hard work, but 
it is also very interesting. Most of our 
clients are men of means in positions of 
authority, and each presents a different 
problem of estate planning to be worked 
out in accordance with his wishes. The best 
part of it all is the knowledge that the 
trust representative has that he is doing 
a very important service for his client—one 
which may not be fully appreciated at the 
time but a service that nevertheless may 
mean an extraordinary difference in the fu- 
ture happiness of his client’s wife and fam- 


ily. 


Federal Income Taxation of Rent- 
als Collected by a Mortgage Re- 
ceiver. 


METELLUS THOMPSON, JR., GEORGE WwW. 
BALL and JOHN A. WRIGHT. Tax Magazine— 
Sept. 1936. 


Owners are being assessed by the Govern- 
ment for income taxes on properties that 
have actually been operating at a loss. 
Management of property by a receiver is 
quite different from that of an owner, in 
that a receiver often accumulates a gross 
income past the taxable year though obliga- 
tions are outstanding which if paid would 
be deductible for income tax purposes. 
From the standpoint of taxation, there has 
been real dislocation of income and expense. 

Controversies arising from this disloca- 
tion are now active in the Bureau. It is be- 
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lieved that many of the problems will be 
simplified if the general liability for taxes 
on this income and the time of incidence is 
broadly considered from the standpoint of 
gain rather than from the standpoint of 
title to the foreclosed properties. 

The authors realize that the theories here- 
in advanced have not the benefit of orthodox 
practice, but believe that they coincide more 
nearly with a true concept of income than 
the present practice of taxation of mort- 
gage receivers’ income. 

Income was defined by the Supreme 
Court in Hisner v. Macomber as: 


“The gain derived from capital, from 
labor, or from both combined, provided it 
be understood to include profit gained 
through a sale or conversion of capital as- 
sets” 


Admitting that this concept of income has 
been broadened it would seem that under 
the widest interpretation of the term, in- 
come must be a gain of some kind, and that 
it must be realized We propose to test the 
nature of the earnings of mortgaged prop- 
erty administered by a receiver as to first, 
whether there is gain, and secondly, as to 
whether it is realized. 

In the ordinary cases, the rentals from 
the mortgaged property will be applied by 
the receiver to some one or more of the fol- 
lowing items: 

(a) Current operating expense; 

(b) Future deficits in operations; 

(c) Taxes accrued either prior to or after 

the appointment of a receiver; 

(d) Improvements; 

(e) Fees for the receiver and his attorney 

and other receivership expenses; 

(f) Interest on mortgage obligations; 

(g) Principal of the mortgage obligations. 

Expenditures made by a receiver for the 
purpose of improvements on the property 
create a direct tangible benefit to the own- 
er—accruing, however, only in the remote 
case that he saves the property. 

Where title and right of possession is in 
the mortgagee, use of income in improve- 
ments to the property would, as of the then 
existing status, seem to benefit the mort- 
gagee rather than the mortgagor. The mort- 
gagor is out of title. The mortgagee is in 
title. If there is any gain to the mortgagor, 
it is necessarily gain deferred to the time 
when and if the title of the owner is re- 
stored. 

In cases where title remains in the mort- 
gagor, the question is more difficult. The 
income used by the receiver is not the in- 
come of the mortgagor. It follows that 
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gain on this income can logically be taxed 
only on the theory of constructive receipt. 


It can be argued with force that income 
accrues when the expenditure is made. There 
has been no shift of title that justifies delay 
in incidence of the tax. The property is 
still the property of the mortgagor and to 
the extent of the outlay for the improve- 
ment, income has been expended in the 
mortgagor’s interest. 


On the other hand, a more practical and 
probably sounder argument can be made 
that the doctrine of constructive receipt of 
income should never be applied unless the 
benefit is certain. Until the foreclosure 
proceeding is terminated, the benefit to the 
owner from the income is conjectural, 


Under such a practical view, the owner 
would be in constructive receipt of income 
at the time of restoration of the property 
to him in the amount of the depreciated 
cost of the improvements. This would be 
regardless of the status of the legal title 
during the receivership. The actual bene- 
fit is the value at the time of restoration 
rather than depreciated cost. By using 
value, wasteful purchases by the receiver 
would not produce a fictitious gain. How- 
ever, use of cost seems more in keeping 
with income tax accounting. 


Turning to the other capacity of the mort- 
gagor owner, that of the debtor of the mort- 
gage indebtedness, it seems a safe assump- 
tion that gain accrues to him, if at all only 
by payment upon the, mortgage debt. He, 
in such capacity, can only be benefited by a 
reduction of his liability. 


If the receiver is so successful in his 
operation that part of the income is applied 
to the principal of the mortgage debt, a 
tangible benefit accrues to the debtor. It 
can be strongly argued that any such ap- 
plication should be considered income con- 
structively received by him even though the 
foreclosure proceedings will result in total 
loss of the property. There is not the same 
excuse for deferring income resulting from 
decrease in debt as in the case advanced 
for improvement expenditures The benefit 
here is realized when the debt payment is 
made. The benefit from the improvement 
is only realized when the owner is restored 
his property. 


The contra argument that even here the 
question of gain should be deferred seems 
more equitable and more free from adminis- 
trative difficulty. The mortgagor will defin- 
itely know the amount of his gain or loss 
when the property is restored to or fully 
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lost by him and this event seems the proper 
time to evaluate his tax situation. 


In so many cases, however, the debtor is 
hopelessly insolvent at the time of receiver- 
ship of his properties. Payment of any 
given debt is of no benefit. Here, no tax- 
able gain should, under either theory, be 
recognized. 


This theory that the mortgagor owner of 
real estate should be charged with taxable 
income only to the extent of actual gain to 
him and then only when realized is given 
additional validity by the elusive nature of 
receivers’ income. What the receiver takes 


in this year may be lost in operations or 
used up in administration fees and expenses 
in the following year and never be applied 
for the benefit of the mortgagor owner. 


. To the extent that the deficiency repre- 
sents original principal of the mortgage, it 
may be argued that income so applied is 
realized by a solvent mortgagor owner in 
his capacity as debtor. Where it represents 
interest or additions to principal for fore- 
closure expense or payments of taxes or in- 
surance made by the mortgagor and con= 
stituting additional indebtedness under the 
mortgage, either no income should be recog- 
nized or it should be balanced by the de- 
ductibility of the item. As the deficiency 
when it includes principal is generally a 
mixture of all such items, in no event should 
income be recognized until the receiver ac- 
tually makes the application to principal. 

After sale during the redemption period, 
the mortgagee has rights in income only 
to the extent of his deficiency. To the ex- 
tent that interest is included in the defi- 
ciency and paid out of such rents, there is 
taxable income. Principal so paid, is, of 
course, a mere return of capital. Foreclos- 
ure expenses so paid are not in the nature 
of income unless previously deducted by the 
mortgagee as expenses. 


In questioning the status of the owner 
of a piece of property who has mortgaged 
it, we have considered him separately in his 
dual capacity of owner and debtor. This 
makes somewhat easier the application of 
the principles to the case where such an 
owner has conveyed the property to A who 
has assumed the mortgage debt. The for- 
mer owner now becomes the secondary debt- 
or. The new owner has acquired the dual 
functions of owner and primary debtor. The 
latter, as far as Federal income taxation is 
concerned, stands exactly in the shoes of 
the mortgagor owner whose problems have 
hereinabove concerned us and whom he has 
displaced. 
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There is one possible exception. Accrued 
items such as taxes which are a lien on the 
property at the time of transfer and which 
the mortgagor is obligated to pay by the 
terms of the mortgage represents capital 
items to the new owner. Receivership in- 
come applied to such items would seem to 
be governed by the same principles dis- 
cussed in the application of income to prin- 
cipal of the mortgage. 

Under the regulations, gain or loss has 
been measured to him by the difference be- 
tween his cost basis and the purchase price. 
Included in this purchase price is the mort- 
gage debt assumed. The mortgage debt 
having once entered into the calculation of 
his gain or loss, payments on this indebted- 
ness whether by the primary debtor or by 
the receiver is of no tax interest. While 
an interested party in the receivership and 
the foreclosure, his position is too remote 


to be charged with any receivership income. 


prior to sale. 

However, when the property has been con- 
veyed without an assumption of the debt 
by the transferee, evasion of the problem is 
no longer possible. 


If gain or loss is realized in the same way 
as though the debt had been assumed, that 
is, if the mortgage debt is considered as 
part of the purchase price, there can be no 
further taxable income to the mortgage 
debtor from the property. If, however, the 
mortgage debt is not considered to have 
been included in the purchase price, he may 
still be held to receive income from the ap- 
plication of rents on his indebtedness. 


If the mortgagor’s gain or loss is not 
recognized at the time of sale the question 
is raised whether rents from the property 
applied on the mortgagor’s indebtedness are 
income to him. One possible theory is that 
after the mortgage is paid down to the ex- 
tent that even if the mortgagor is called 
upon to pay the balance he would have a 
profit on the transaction, all applications 
to the mortgage indebtedness thereafter 
made should be considered income to him 
arising out of the sale of the property. 


Another theory somewhat easier of appli- 
cation is that gain or loss to the mortgagor 
should be deferred until the entire transac- 
tion is completed; that is, until the mort- 
gage is paid, either voluntarily by the equity 
owner or out of the proceeds from the sale, 
or until a deficiency is determined which 
the mortgagor is required to pay. 

The weakness of both of these theories 
is the difficulty of administration. 

The equity owner may be in receipt of 
taxable income where income is applied on 
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the mortgage debt, even though this same 
income under the first of the two theories 
advanced above is income to the mortgagor. 
Consequently, the application of the income 
on the debt and the resultant freeing of the 
property to him is a direct benefit and tax- 
able. 

But while the property may be the pri- 
mary fund out of which the debt is to be 
paid, yet the equity owner’s benefit from 
the application of the income is of a con- 
tingent nature, since he receives benefit 
from the freeing of this fund only if he 
saves the property from sale. Once the 
property is sold the benefit from the income 
applied is irrevocably lost to him, for if he 
redeems it must be at the bid price which 
will presumably be unaffected by the amount 
of the indebtedness outstanding. 

Because of this uncertainty it is desirable 
that the determination of the tax to the 
equity owner should be postponed until the 
receipt of benefit from the income becomes 
certain. It becomes certain only if and 
when the mortgage is released prior to fore- 
closure sale. 


A situation presenting somewhat novel 
questions arises when, as is frequently done, 
the holder of only a part of notes or bonds 
of an issue purchases the equity of redemp- 
tion prior to sale with the intention of bid- 
ding in the property at the sale and redeem- 
ing with the equity. In this case the bond 
or note holder is both mortgagee and title 
holder. To the extent that the rents from 
the property, which are applied on the mort- 
gage indebtedness, are allocable to interest, 
he is in receipt of income as mortgagee. 
However, since it is ordinarily considered 
that the earliest accruing interest is paid 
first, it is probable that the interest which 
is paid accrued prior to the date upon which 
he acquired title and may consequently be 
considered only as a capital item to him. 
He is, therefore, if held taxable as equity 
owner, compelled to pay tax on the same 
income twice—a result not only grotesque 
but in accordance with sound income tax 
theory impossible. 

There is a line of cases which somewhat 
supports the theories here advanced. In 
these cases, the courts and Board refused to 
tax to the owner of properties income cur- 
rently accruing from such properties when 
title to such properties was in litigation and 
the income was impounded. 


In the taxation of receivers’ 


income, 
analogy and precedent indicate only general 


areas; they do not fix precise points. Ac- 
cordingly more or less arbitrary determina- 
tions are necessary and it is to be expected 
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that these determinations will be somewhat 
colored by expediency. 

But expediency should never be a dom- 
inating factor in taxation where it leads to 
injustice. To tax one as having received 
income which has been sequestered for the 
benefit of another is unjust, except where 
and when the application of such income has 
been of certain benefit to that one. 


Trust Mortgages 


SAMUEL GOLDENBERG. Journal of Real Es- 
tate Management. July 1936. 


It is important to distinguish between 
a trust mortgage and a business trust. A 
trust mortgage or deed of trust, as the 
term is sometimes used, is nothing more 
than a mortgage or a conveyance by way 
of security for the payment of a debt or 
obligation usually evidenced by a note or 
a series of notes, a bond, or a series of 
bonds. The note or the bond is the evi- 
dence of the obligation and represents 
the personal liability of the issuing com- 
pany, while the trust deed or mortgage is 
the conveyance by way of security giving 
the trustee, who holds the security in 


trust for the benefit of all the benefici- — 


aries, a lien which may ripen -ento tive 
after foreclosure in case of condition 
broken. 

The business trust is a combination of 
capital vested in trustees who issue trans- 
ferable certificates for shares and execute 
a declaration of trust designed to provide 
for the shareholder all the immunities of 
corporate shareholding. In case the trus- 
tees of a trust mortgage are forced to 
foreclose the security because of default 
on the part of the issuing company, the 
business trust comes into play because the 
trustees will acquire the title to the prop- 
erty collectively owned by the benefici- 
aries, then file a new declaration of trust 
and operate the property as the owners 
in trust for the benefit of the old bond- 
holders. 

Suffice it to name some of the most im- 
portant abuses that have crept in with 
the flotation of trust mortgages in recent 
years. Bondholders had virtually no power 
when they bought bonds secured by mort- 
gages or deed of trust. To begin with, 
in many instances, they were limited in 
their rights as far as being able to pro- 
ceed on their bonds was concerned, be- 
cause the bonds were frequently non-nego- 
tiable or contained a provision that the 
bondholder could not bring individual suit. 
Inasmuch as the bondholder had virtually 
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no right under the trust indenture, be- 
cause the trustee could alone act under 
the trust indenture, there developed a sit- 
uation of a bondholder possessing a bond 
which was an evidence of an obligation 
upon which he could not act and which 
bond, with many other bonds, was secured 
by a trust indenture that could not be 
acted upon except through a trustee, who, 
in many instances, was negligent in the 
performance of his duties. In Wisconsin, 
the Legislature in 1933 even went so far 
as to deny the bondholder the right to sue 
on his bond by legislative fiat. In Han- 
auer v. Republic Building Company, de- 
cided by the Supreme Court of Wisconsin 
in June, 1934, the court held that such a 
statute was unconstitutional because it 
impairs the contract obligations of the 
bondholder that existed prior to the en- 
actment of the statute. 


Because the trustees drew the trust in- 
dentures, provisions were placed in them 
giving the trustees unlimited rights so 
that they acquired what, was virtually a 
property right in the corpus of the trust. 
The trustees had the list of bondholders, 
dealt and speculated with their own se- 
curities and oftentimes depressed the 
market for the sole purpose of buying up 
securities (which they had issued at par) 
from hapless bondholders at ridiculously 
low prices. 


Many of the trustees occupied adverse 
interests and dual capacities by represent- 
ing first and second mortgage bondhold- 
ers, and in many instances the trustees 
were personally interested in the second 
mortgage on a property while they repre- 
sented bondholders on the first mortgage. 
It is obvious that if a trustee was inter- 
ested in the second mortgage and repre- 
sented bondholders on the first and there 
was a default on the part of the equity 
owner or mortgagor, the trustee would be 
reluctant to foreclose because he would 
be wiping himself out of the picture. This 
abuse was particularly rampant in the 
large cities of the country. 


Trustees often acted as the underwrit- 
ing agents, insurers, general managers, 
and second mortgagees on the same issue. 
It is very evident that here there was 
such an indescribable conflict of interest 
that a trustee, even if he wished to do 
what he thought was his duty, could not 
do so because he was personally interested: 
in the issue. 

In a good many cases there was no seg- 
regation of trust funds. In many cases 
one trustee would act as trustee on as 
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many as two or three hundred different 
buildings and when these various mortga- 
gors would pay their interest money to 
the trustee, all these moneys would be de- 
posited in one fund. Necessarily, this was 
a violation of the duty of any trustee. In 
other words, if mortgagor A paid his in- 
terest to the trustee, he expected that in- 
terest to be used towards the payment of 
interest on his building. The trustee in 
putting that money in one fund could use, 
and often did use, that money towards the 
payment of interest (or taxes) on mort- 
gagor B’s property. This brought about 
a hopeless confusion, so that in many in- 
stances it was almost impossible to get an 
accurate accounting of the various trust 
properties. 

The above abuses are but a few of the 
many that have crept into the picture dur- 
ing the last few years in the flotation of 
trust mortgages and bonds. Herewith fol- 
lows some suggested legislation to curb 
these ends: 


Every bondholder should have a similar 
right to that enjoyed by a stockholder to 
inspect the books and records of the trus- 
tee, so as to keep himself fully conversant 
with his investment. Furthermore, this 
right should be enforceable by mandamus 
proceedings in case the trustee is recalci- 
trant and refuses to give the bondholder 
this right. 

No trust indenture is to have any pro- 
vision which could be construed as limit- 
ing the right of the individual bondholder 
to sue on his bond after the bond became 
past due. The purpose of this provision 
would be to negotiate real estate mort- 
gage bonds freely and to leave the way 
open to any bondholder to have a speedy 
redress in law in case of default on the 
part of the mortgagor. Furthermore, this 
would give a bondholder protection against 
a recalcitrant trustee or a trustee who 
connives with a mortgagor and is hostile 
to the interest of the bondholder. 


The problem of leasehold bonds must 
come up for very mature consideration. I 
would prohibit the execution of any mort- 
gage where the securities are leases up to 
fifty years, because such a lease may be 
terminated (in Wisconsin) in case of de- 
fault, by giving a mere three day notice 
to the tenant or lessee. It is apparent 
that there is absolutely no security here 
for the bondholder. 

The statute should enumerate the duties 
and the qualifications of trustees careful- 
ly. This is most important because the 
biggest difficulty apparent in the present 
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situation in Wisconsin and elsewhere has 
been that there has not been a clear divi- 
sion of duty and liability on the part of 
the trustees and no provision made to 
penalize the trustees in case they default 
in that duty. For example, the statute 
could provide that in case of failure to 
carry out his duties that are imposed in 
the trust indenture, the trustee could be 
fined or the bond under which he is 
bonded could be used in payment of any 
damages that the bondholders might suf- 
fer. 

The statute to be enacted should license 
all protective and reorganization commit- 
tees. As was pointed out, as a result of 
the recent investigations conducted by the 
Congressional Investigation Committee to 
Investigate Bondholders’ Reorganization 
Committees, these reorganization commit- 
tees are often nothing more than “rack- 
ets.”” These committees should be sus- 
tained under the police power of the state. 

A public conservator or public trustee 
should be appointed to liquidate insolvent 
mortgage companies for the benefit of 
bondholders. If, upon proper examination 
by the public trustee or conservator, it ap- 
pears that an operating or mortgage com- 
pany is insolvent, it should be wound up 
for the benefit of the bondholders as ex- 
peditiously as possible. 

The sale of second mortgage bonds 
should be rigidly restricted, and if per- 
mitted to be sold at all, there should ap- 
pear on the face of all second mortgage 
bonds the following in bold print: “SEC- 
OND MORTGAGE BONDS,” or, “This is 
a second mortgage bond and is subject to 
a first mortgae bond issue of $ 2 
The assessed valuation of the property se- 
curing this bond at the time of issuance 
is $ ” 

The trustee should be divorced from 
the underwriting company and should not 
act in all the capacities that trustees act 
today, namely, that of underwriting trus- 
tee property, managing agent, etc. The 
trustee’s duties should be specifically set 
out and liabilities imposed upon him for 
violation of those duties. 

Bondholders’ lists should be available to 
all bondholders because that will prevent 
the disposition on the part of bondholders 
of their securities at a ridiculous figure. 
Bondholders, if they possess a bondhold- 
ers’ list and are submitted an offer for 
sale, could take this offer up with other 
bondholders and see whether the offer is 
a fair one before disposing of their se- 
curities. To disseminate bondholders’ lists 
to all bondholders is to increase the mar- 
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ket value of the bonds and to give them a 
greater opportunity for sale and disposi- 
tion. 

The statute should provide for regular 
inspections, either by the public conserva- 
tor or trustee or the banking department 
of all mortgagor companies and trustees 
and in cases of apprehended insolvency, 
then the banking department or conserva- 
tor of public trustee can take prompt ac- 
tion to salvage as much as possible for the 
benefit of the bondholders. 


In conclusion, it might be desirable and 
advisable to draft a standard bond and 
standard trust indenture as in the case of 
a fire policy and provide that no bonds or 
trust indenture can be issued in a par- 
ticular state without including the provi- 
sions set forth in the statute. 


Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by our staff. 


Articles 


Bankruptcy Law in Relation to Banking—Lectures I 
and II—‘‘American Bankruptcy Review,’’ August, 
1936. Lectures III and IV, September, 1936. By 
W. N. Stable, K. C. 


A Broader Field for Banking—‘Insured Mortgage 
Portfolio,”” September, 1936. By Robert V. Flem- 
ing, President, Riggs National Bank, Washington, 
D. C. 


Corporate Trust Department Operations—‘Banking,” 
September, 1936. By William J. Weig, Assistant 
Secretary, Guaranty Trust Co. of N. Y. 


Double Taxation—‘‘The Tax Magazine,’’ September, 
1936. By Edwin S. Todd, Professor of Finance, 
Miami University. 


Income Taxes of State Liquor Monopolies—‘‘American 
Bar Association Journal,’’ September, 1936. By 
Erwin N. Griswold, Professor of Law, Harvard 
Law School. 


Tax Tangles—‘‘State Government,’’ September, 1936. 
By James W. Martin, Commissioner of Revenue, 
Kentucky. 


Comments 


The Cost of Philanthropy—Privately Administered 
Charity During the Depression—‘‘The Index,” 
September, 1936. 


Future Interests—Posthumous Child—‘‘West Virginia 
Law Quarterly,’’ June, 1936. 


Taxation—Income Tax—Capital Gains—‘‘American 
Bar Association Journal,’’ September, 1936. 


. Termination of Spendthrift Trust—‘‘The Banking Law 
Journal,’’ September, 1936. 


Wills: Legacies: Interpretation of Probate Code— 
“California Law Review,’’ September, 1936. 
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Wills—Powers of Appointment—Perpetuities—“Brook- 
lyn Law Review,’’ October, 1936. 


Addresses of publications mentioned in 
this section follow, publication’s quoted 
single copy price. These publications are 
NOT for sale by Trust Companies Mag- 
azine. 


American Bankruptcy Review, Inc., 11 West 42nd 


St., New York, N. Y. 50c. 


American Bar Association Journal, 1140 North Dear- 
born Street, Chicago, Ill. 25c. 


Banking—American Bankers Assn., 22 East 40th St., 
New York City. 25c. 


The Banking Law Journal, 465 Main Street, Cam- 
bridge, Mass. 60c. 


Brooklyn Law Review, Brooklyn Law School of St. 
Lawrence University, Brooklyn, N. Y. 70c. 


California Law Review, University of California, 


Berkeley, Cal. 65c. 


Executive’s Service Bulletin, Metropolitan Life Ins. 
Co., New York, N. Y. Gratis. 


The Index—The New York Trust Company, 100 Broad- 
way, New York City. Gratis. 


Journal of Real Estate Management, 22 W. Monroe 
St., Chicago, Ill. $1.25. 


State Government—Council of State Governments, 
Drexel Ave. & 58th St., Chicago, Ill. 35c. 


The Tax Magazine, Commerce Clearing House, Inc., 
205 W. Monroe St., Chicago, Ill. 25c. 


United States Law Review, 63 Park Row, New York, 
N. Y. $1.00. 


West Virginia Law Quarterly and The Bar, College 
of Law of West Virginia Univ., Morgantown, 
W. Va. 50c. 


Insured Mortgage Portfolio, Federal Housing Adminis- 
tration, Washington, D. C. 15c. 


W. L. Pomeroy Dies 


William L. Pomeroy, for a number of 
years trust officer of the Trust Company of 
Georgia, Atlanta, and a member of one of 
the state’s most prominent families, died 
Wednesday, October 19, at the age of 62. 

Mr. Pomeroy had been associated with 
the Trust Company for the past seventeen 
years. as assistant trust officer and later as 
trust officer. He was widely known in 
state banking and trust circles. His pass- 
ing marks a loss in the annals of the south- 
ern trust fraternity—a perfect gentleman 
well suited to his task. 

A native of Massachusetts, Mr. Pomeroy 
moved to Georgia while still young and 
has lived in Atlanta since 1912. Prior to 
his joining the Trust Company of Georgia 
he was connected with the Louisville and 
Nashville Railroad. 
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The American System of Trust Bus- 
iness 


GILBERT T. STEPHENSON, vice-president, 
Equitable Trust Co., Wilmington, Del. Published 
by American Bankers Assn., New York. 128 
pages. $1.50. 


The history and functions of trust insti- 
tutions since 1822 are simply and interest- 
ingly outlined in this book by one of the 
country’s outstanding trust men. In pre- 
paring this book under the direction of the 
Trust Division of the American Bankers As- 
sociation, Mr. Stephenson was concerned 
primarily with stimulating trust minded- 
ness, and, therefore, he indulged in consid- 
erable explanation of terms and functions 
some of which, while well-known to the pro- 
fession, are not sufficiently understood by 
laymen. Thus, the author takes a page to 
distinguish testacy and intestacy. 


In discussing the various services offered 
by trust institutions, Mr. Stephenson con- 
sistently refers to the advantages of a cor- 
porate fiduciary. This is especially true of 
Chapter IX on “Basic Principles of Trust 
Business”, wherein he points out how the 
trust .institution fulfils the requisites of 
proper fiduciary relationships. 


—————IO——_—_- 
A Lifetime of Saving—Then What? 


ARA W. BRUBAKER, Attorney before U. S. 
Supreme Court. Published 1936 by the author, 
Lancaster, Pa. 56 pages. $1.00. 


In a brochure designed primarily for 
laymen who have or hope to have an es- 
tate of $10,000 or more, Mr. Brubaker 
has made an excellent study of the prob- 
lem of estate conservation. He has divided 
the problem itself into three categories 
and proposed a solution for each. First, 
he plainly feels the importance of the 
taxation element as it affects estates, giv- 
ing a graphic illustration of the disas- 
trous effects consequent upon the fa/‘lure 
of the late Will Rogers to make proper 
provisions in his will. To avoid such a 
situation, the author would establish a 
testamentary trust in a form similar to 
that which he sets forth in detail. 

The second subdivision of the problem 
is concerned with the difficulties which 
attach when a partner in a going concern 


dies. To preclude the necessity of sell- 
ing the share at an unreasonable price to 
liquidate the assets of the estate, and, in 
addition, remove the possibility of in- 
jecting an inexperienced heir in the man- 
agement of the firm, Mr. Brubaker ad- 
vocates an inter vivos agreement between 
the partner providing for the purchase of 
the share by the survivor at a named 
sum. 

Finally, the problem of obtaining im- 
mediate assets, without a _ sacrifice, to 
meet taxes and administration costs, the 
author suggests insurance, and especially 
insurance trusts, emphasizing the high 
percentage of liquidation value. 

In concluding, the author makes no pre- 
tense of having completely covered the 
subject. However, as a sound basis for 
dealing with the problem of estate plan- 
ning. The book is sure to prove helpful 
to the layman or attorney interested in 
effectively disposing of an estate. 

—————_0 


Selling Life Insurance Through A 
Tax Approach 


JOHN D. WRIGHT and J. BLAKE LOWE of 
Equitable Trust Co., Baltimore, Md. Published 
1936 by the authors. 108 pages. 


While the text is devoted primarily to 
interests of life insurance underwriters, 
the authors have gathered considerable 
information on tax matters which should 
be useful to persons of means desirous of 
conserving their wealth. The chief objec- 
tive of the writers is to assist life under- 
writers in increasing sales by presenting 
and answering tax problems affecting in- 
surance. In simple, understandable style, 
the work represents a comprehensive 
study of the relationship between insur- 
ance and taxation, clarifying much of the 
haze surrounding this subject. The three 
main heads of federal estate, gift, and in- 
come taxes are discussed separately while 
state taxes have been relegated to the 
background. Competent treatment is given 
to the trust aspects and possibilities of 
life insurance. The final portion of the 
volume is intended to indicate how this 
technical information can be utilized in 
selling insurance and should prove ex- 
tremely helpful in developing both in- 
surance and trust new business. 
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The ABC of the Federal Reserve 
System 


10th edition. EDWIN W. KEMMERER. Pub- 
lished 1936 by the Princeton University Press, 
Princeton, N. J. 286 pages. $2.50. 


In his customary lucid style, Dr. Kem- 
merer brings this book down to date with 
a tenth revision necessitated by vital 
changes in laws and regulations affecting 
the System which have taken place in the 
four years since the previous edition. The 
larger text offers a more complete and 
detailed analysis of the functions and 
operations of the System. The plan of 
the book adheres essentially to that of 
the earlier ones: a discussion of the con- 
ditions which led to a need for the Sys- 
tem and how they were remedied, an 
historical summary of its workings, and 
recent developments. Little need be said 
of the authority of Professor Kemmerer’s 
work. 


0 


Gifts Causa Mortis 


ROSSA F. DOWLING and THOMAS F. GOWEN. 
Published by 1936 by Callaghan & Co., Chicago, 
Ill. 46 pages. 


This brochure sets forth clearly the 
principles of law applicable to gifts causa 
mortis. The authors have not declared 
their purpose in compiling this short treat- 
ise but, from the simplicity of its style 
and language, it was apparently intended 
as a handbook for use by laymen as well 
as by the profession. They have drawn 
heavily from Rood’s standard text on 
Wills, and, in general, the work consists 
largely of the abstraction of rules from 
cases on the subject. However, the field 
is not of such a complex nature as to re- 
quire keen analysis, and the pamphlet 
constitutes a fine reference source. 


= 0 


Current Legal Thought has prepared its 
first annual index to legal periodicals cov- 
ering the period from August 1, 1935 to 
July 31, 1936. This extensive reference 
book is available without charge to sub- 


scribers of Current Legal Thought. 
to non-subscribers. 


$3.00 
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The Central Hanover Bank & Trust 
Company has been appointed trustee for 
the $175,000 ,000 debenture issue of the 
American Telephone & Telegraph Com- 
pany. This is believed to be one of the 
largest corporate trusteeships on record. 


Australia Makes Trust Business 
Pay 


The fifty-eighth Annual Report of the 
Trustees, Executors and Agency Co, Ltd., 
of Sidney, Australia as of June 30th, 1936 
discloses that during the past 36 years the 
company has increased the value of estates 
under administration from £6,329,000, to 
£28,879,000. The past five depression years 
witnessed an increase of £5,305,000. 


The company showed annual net profits 
of £13,844/1/6. The first semi-annual divi- 
dend was paid in February at the rate of 
6% per annum. The final dividend for the 
year ended 30 June ultimo is proposed by the 
directors to be paid at the rate of 8% per 
annum. The reserve fund will be credited 
£4,000. The proposed 8% final dividend will 
raise the yearly rate to 7%, an increase of 
1% over last year. 


Such an excellent record of earnings 
cannot be credited to an exorbitant fee 
schedule. The schedule employed by the 
company is given below. 


EXECUTOR OR TRUSTEE UNDER WILL, 
ADMINISTRATOR, RECEIVER GUARD- 
IAN, or COMMITTEE, etc. 


ON CORPUS— ’ 


214 per cent on the gross capital value of 
the Estate up to £50,000- 

1% per cent on the amount from £50,000 
to £100,000. 

1 per cent on the amount over £100,000. 


ON INCOME— ‘ 

Rents—5% when collected direct by the 
Company except on large quarterly or 
monthly payments, in which case 2% only 
is charged; 212% when collected through 
Agents. 

Other Income—When gross annual In- 
come does not exceed £400 per annum the 
charge is 5%. When gross annual Income 
exceeds £400 per annum, the charge is 
214%, provided each charge shall not be less 
than £20 per annum. 


TRANSFERRED TRUSTS, MARRIAGE 
AND OTHER SETTLEMENTS: 


Charge on Capital, as above, payable on 
distribution. Charge on Income, as above. 


AGENT UNDER POWER OF ATTORNEY 
OR OTHERWISE: 

Charge on Income, as above. Special ar- 
rangements for the Receipt, Remittance or 
Investment of large sums. Minimum charge, 
£5/5/- per annum. 





Wills Recently Probated 


Irving Grant Thalberg 
Film Producer 


Irving Grant Thalberg, executive pro- 
duction manager of Metro-Goldwyn- 
Mayer, was considered at the time of his 
early death Hollywood’s most brilliant 
producer. At the age of 24 he had made 
such a phenomenal success as a produc- 
tion executive that thereafter he was 
known as the “Boy Wonder.” Even at 
an earlier age he had gained renown by 
his production of several outstanding 
films, one being “The Hunchback of 
Notre Dame.” At the time of his death 
the tributes paid him by leading film 
executives described him as being a true 
genius and having one of the finest minds 
in the industry. 

Mr. Thalberg held a contract with 
Metro-Goldwyn-Mayer studio whereby he 
was paid an annual salary of $500,000. 
He also held a contract with Loew’s, Inc., 
which divided between himself and two 
other men 20 per cent of the net annual 
income of Loew’s, Inc. He produced such 
notable films as “The Big Parade’, “Ben 
Hur’, and more recently “Mutiny on the 
Bounty” and the current “Romeo and 
Juliet.” 

The Bank of America, Los Angeles, 
was named in his will as co-executor. He 
had created a trust fund for his parents 
with the California Trust Company, Los 
Angeles, and by his will stated that the 
trust should be valued at $150,000. His 
estate is estimated to be about $10,000,- 
000. 


Chandler P. Anderson 
International Law Authority 


Chandler P. Anderson’s long expe- 
rience in international law began in 1896 
when he was secretary of the Bering 
Sea Claims Commission. In 1898-99 he 
was United States Secretary of the Joint 
High Commission for the settlement of 
Canadian questions. Since then he has 
represented the United States in the 


preparation and negotiation of all the 
treaties and in all arbitration arising be- 
tween this country and Canada. 

Mr. Anderson and Elihu Root, as 
agents in the North Atlantic coast fish- 
eries arbitration, were the leading fig- 
ures in the special arbitration agreement 
under which the case was settled. This 
case was regarded by many lawyers and 
historians as the most important ever 
submitted by this country since the 
Alabama claim. Also, during the World 
War he played an important part as legal 
advisor to the American embassies and 
legations in Europe. 

The Chase National Bank of New York 
City is trustee of the residue of his es- 
tate. - 


Col. William B. Causey 
Soldier and Engineer 


Colonel William B. Causey, vice-presi- 
dent of M. E. White Co., engineers, 
named the City National Bank & Trust 
Company, Chicago, as executor of his 
will. 

When the United States entered the 
World War, Colonel Causey joined the 
army and landed in France in 1917. In 
1918 he was made a lieutenant colonel, 
and later the same year was appointed to 
the American section of the Inter-Allied 
Mission and sent to Austria to investi- 
gate economic conditions there. He re- 
mained in Austria at this work for five 
years accomplishing almost impossible 
tasks and winning the praises and fer- 
vent thanks of all Austrians. Two months 
after his return to the United States he 
was appointed City Manager of Norfolk, 
Va., remaining in that position until 1925 
when he joined the engineering firm. 

Colonel Causey became an officer of the 
Legion of Honor, a member of St. Sava 
in Yugoslavia, and was awarded the 
Great Silver Cross by the President of 
Austria. He also received a citation 
from General Pershing “for distin- 
guished service.” 
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Dr. Charles H. Frazier 
Brain Surgeon 


Dr. Charles H. Frazier, brain surgeon 
and professor of brain surgery at the 
University of Pennsylvania, was one of 
the first to develop a successful method 
for removing tumors of the brain. An- 
other of his accomplishments was the 
elimination of almost all pain during 
operations on the brain. 

During the World War, Dr. Frazier 
organized and was head of the brain sur- 
gery unit of the American Expeditionary 
Force. He was also consultant in neuro- 
surgery to the United States Army Sur- 
geon General. He was a fellow and 
president of the American Neurological 
Association, founder and former presi- 
dent of the Society for Clinical Surgery 
and president of the Academy of Surgery. 

Dr. Frazier appointed the Fidelity- 
Philadelphia Trust Company, Philadel- 
phia, as co-executor and trustee. 


George L. Leonhard 
Manufacturer 


George L. Leonhard, president of the 
Paterson Parchmont Paper Company of 
Bristol, Pennsylvania, named the Passaic 
National Bank & Trust Company, Pas- 
saic, New Jersey, as executor of his will 
and trustee of his estate. 

In 1885 Mr. Leonhard’s father founded 
the Paterson Parchmont Paper Company 
which introduced the manufacture of 
parchmont paper in the United States. 
During the World War he served as 
chairman of Draft Board Number 1. Mr. 
Leonhard was active in civic and club 
affairs being one of the founders and first 
president of the Passaic Rotary Club. 


George D. Ogden 
Railroad Official 


George D. Ogden, vice-president of the 
Pennsylvania Railroad in charge of traf- 
fic in New York, had been employed by 
the railroad for nearly fifty years. He 
held many important posts during his 
career and during the World War served 
as Chairman of the Exports Control Com- 
mittee, which controlled the transporta- 
tion of all freight overseas for use of the 
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War and Navy Departments, the allied 
governments and others. 

He had a humble start, working up 
from clerk in a small town to an official 
of the company. He organized, in 1919, 
the Traffic Emergency Committee at 
Pittsburgh for the purpose of devising 
ways of avoiding congestion of the heavy 
traffic. A member of the old school, Mr. 
Ogden believed, “The mileage plan has no 
basis other than the theory that the 
charge for a haul should be a proportion 
to its distance”, and he was outspoken in 
his beliefs whenever the opportunity 
called for it. 

The Corn Exchange Bank and Trust 
Company, New York, was named in the 
will as co-executor. 


Elizabeth Luther Cary 
Art Critic 

Miss Elizabeth Luther Cary, one of the 
most authoritative and widely known art 
critics in this country, named the Brook- 
lyn Trust Company, Brooklyn, N. Y., as 
co-executor, in her will. 

For nearly thirty years Miss Cary had 
been art editor for The New York Times 
and her articles dealt with many aspects 
of the arts, past and present, revealing 
the point of view of an exceptionally tal- 
ented commentator. During her early 
years, before she became associated with 
the Times, she produced a number of 
books, first of a literary nature and later 
leaning more directly toward art. Miss 
Cary’s own favorite among her books was 
“Honore Daumier.” In 1908 appeared 
“Artist, Past and Present.” Until she 
joined the Times no single person had 
been delegated to write all of the news- 
paper’s articles on art, but she was so 
successful that she filled those duties un- 
til 1927 when she asked to be relieved of 
some of her responsibilities. 


The Way of A Will 


An unhappy love affair caused Robert 
Arthington, son of a Quaker brewer of 
Leeds, Eng-, to live a life of poverty and 
become known as the “Miser of Headingley.” 
A few months before his death he decided 
to give away his huge fortune at the rate 
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of $400,000 a year. He disposed of $250,- 
000, but when he died he left $4,715,000, and 
before the money could be distributed it had 
grown to $5,595,000. 

It has taken 3 years to give the money to 
missionary works, as he _ directed. By 
court orders, issued in Leeds, Eng., the 
trust which administered the fund has just 
ended. All but $500,000 went to missionary 
work. 


Mrs. Alice F, Bradley, Rochester, N. H., 
provided in her will, a remainder bequest 
of $5,000 for scholarships at Phillips- 
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Exeter Academy to be used solely for boys 
who do not smoke. Mrs. Bradley detested 
smoking, especially by women. Her hus- 
band, who lived to be 103, never smoked. 
s 

Judge M. F. Sando ruled in the Orphans 
Court of Scranton, Pa., that cigarette smok- 
ing and an occasional indulgence in beer 
did not make a young man “unworthy” of 
the $5,000 bequest left him by his great- 
uncle. The will specified that the legacy 
should be paid only if his nephew proved 
to be “worthy.” Relatives told the judge 
that the testator was opposed to the use of 
intoxicants and tobacco. 





The Corporate Fiduciary as Guardian of 
Veterans’ Funds 


The Veterans Administration has, as a 
major function, the responsibility for as- 
suring proper administration of the es- 
tates of .some 81,000 veterans. While 
only 19.07 per cent of the wards in the 
United States are under corporate guar- 
dianship, the policy of the Administration 
has favored the selection of corporate 
fiduciaries. 

The scope of these guardianships is in- 
clusive of all sections and states of our 
country. Considering the corporate fidu- 
ciary as a numerically- and geographical- 
ly restricted group in our commonwealth, 
this 19.07 per cent—nearly one-fifth of 
the totals—is a surprisingly high repre- 
sentation. Investigation as to why cor- 
porate fiduciaries were considered as hav- 
ing particular qualifications for the effi- 
cient handling of these estates reveals 
the following advantages: 

“Corporate fiduciaries ordinarily have 
complete accounting systems which per- 
mit easy and quick determination of the 
facts with respect to any question pre- 
sented in the administration of the es- 
tate. 

“In most instances the accounts are 
prepared by the clerical personnel of the 
corporation without cost to the ward and 
are in more complete and convenient 
form than in the case with many individ- 
ual fiduciaries who may not be well ex- 
perienced in accounting matters. 

“Encountered less difficulty generally 
in keeping the excess funds invested in 
those cases in which corporate fiduciaries 
act. This is partly because the Trust 
Officer is familiar with investment oppor- 
tunities and to invest funds is a daily 
routine function of his whereas it en- 


tails somewhat unusual and extra work 
by the average individual. 

“Less difficulty has been encountered 
in connection with regular remittances to 
institutions for the use of the wards in 
the cases wherein corporations are guar- 
dians. 

“Correspondence and other clerical 
work is usually handled more expeditious- 
ly and satisfactorily by corporate fiducia- 
ries. 

“In the event of default of any char- 
acter by a corporate fiduciary resulting 
in liability to the ward, there is usually 
an additional factor of safety if the fi- 
duciary is a corporation, to-wit: there are 
more individuals than corporate fiducia- 
ries from whom it is impossible to collect 
a judgment. An individual can more 
readily conceal his assets if any he has.” 

Statistics are lacking as to the record 
of safety of both the individual and cor- 
porate fiduciary; however, it is known 
that losses from investments and losses 
on deposits (in failed banks) were in a 
relatively few cases on accounts of the 
corporate fiduciary. It is believed by the 
Administration that these cases are rarer 
than in the instance where the individual 
served. 

(2) 

Seven defendants have been sentenced 
to prison terms by Chief Justice McKinley 
of the Criminal Court of Chicago, IIl., 
for participating in a plan to defraud 
Court clerks of large amounts of* funds 
held in escrow. The scheme consisted of 
examining escrow records of old cases in 
which the claimants had failed to appear 
and then procuring court orders claimants 
with fraudulent credentials. 





Developing Trust New Business 


The Estate Questionnaire Will 
Tell You 


One might almost think, from the 
above title, that some mystic power or 
oracle were about to appear to solve one’s 
estate problems. For those not easily 
excited by the supernaturals, it would 
suggest a game, but one of most serious 
nature. 


The Asbury National Bank and Trust 
Company, Asbury Park, N. J., is current- 
ly using copyrighted advertising headed, 
“What Do You Want To Know About Es- 
tate Problems”’—“The Estate Question- 
naire Will Tell You.” 


The questionnaire is comprised of 
twelve cards with tabs protruding from 


an open top envelope. The tabs are let- 
tered from A to L with inviting headings 
such as: “Points About Your Will;” “Es- 
tate Transfer Methods;” “Trusts For 
Protection ;” “Retiring Liabilities ;” etc. 
Printed on each card, with the excep- 
tion of the last which is devoted to “Your 
Attorney’s Services,” are four pertinent 
questions pertaining to that particular 
subject, such as A: “Points About Your 
Will’”—the text for this card reading: 


“Your Will is the most important docu- 
ment you will ever sign. Without one 
the disposition you intend for your estate 
may be defeated—the welfare of those 
you most desire to protect may be jeop- 
ardized.” 


Appearing in the center of the card in 
red letters are these words: 





- ®. RETIRING LIABILITEs 
. YOUR EXECUTOR ibis 


Your Will is the 
One the — 


important document theres . 


WHAT DO YOU WANT TO KNOW ABOUT ESTATE PROBLEMS 


Forty-Four Brief, v 


Thought-Stimulating Points 


THE ESTATE QUESTIONNAIRE WILL TELL YOU 


Cwe want to give you the information on estate prob- 
Jems which you need and wish. Through your coopera- 
tion this plan can be made of great personal benefit to 
you and to others. 


Cif you do not care to have your questions answered 
personally, then do not sign your name. 


C Please, however, ask your questions as this will give us 
helpful facts on which to base other messages on this 
important subject. 
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Would You Like To Know 


The questions follow, spaced two on 
each side of the card, with a line space to 
be checked if the recipient is interested 
in one of the questions. The text con- 
tinues: 


“1. Why is it more economical to 
leave a trust will than to die without one 
or to transfer your property outright? 

“2. What effect recent economic con- 
ditions may have had on your present 
will? 

“3. Why substantial cash bequests out- 
side of your chief beneficiaries may work 
a hardship on your family? 

“4. How your will can be made to 
assure financial welfare of your family?” 

This line is across the card at the bot- 
tom. 

“If so, then just check what you wish 
answered and return slip to us.”” A space 
for name and address is provided. 

Picking card “K. Capitalizing Life In- 
surance” at random we find the identical 
set up with this text: 

“We do not have any financial inter- 
est in the sale of life insurance, but 
we know its value in estate plans and 
what an important asset it can be. We 
may be able to help you realize full pro- 
tection and usefulness from yours.” 


“Would You Like To Know:— 


“41. If you incur penalties by making 
your life insurance payable to your es- 
tate? 

“42. How you can use your life insur- 
ance to protect your estate and minimize 
shrinkage? 

“43. The quickest and surest way to 
rebuild an estate which has shrunk in 
value? 

“44, If your estate and insurance are 
adequate for your family plans?” 


A letter of transmittal accompanies the 
questionnaire signed by the trust officer 
stressing again their willingness to an- 
swer estate problems. 


The Principles for Investment 
for Income 


“6 HERE are two reasons for the pur- 

chase of securities: First, for the 
income to be received from them in the 
form of dividends and interest; Second, 
to await the increase in the value of the 
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securities, which means enlargement of the 
capital. 

Since purchase of securities for income 
is investment, while purchase for apprecia- 
tion involves decided elements of specula- 
tion, this booklet deals chiefly with invest- 
ment for income.” 


The above is the opening message of a 
booklet being distributed by the Chemi- 
cal Bank & Trust Company, New York. 

The aim of the new booklet is to fa- 
miliarize the reader with the principles 
of investment which guide trustees in 
caring for property of others. High 
taxes from many sources, they say, pro- 
vide an incentive to the distribution of 
family fortunes. Because of gift and 
estate taxes family holdings have been 
forced to attain a liquidable position 
which can readily be resolved into cash. 
These transfers of property have raised 
serious questions as to management, 
namely, “(1) to provide dependants with 
a knowledge of investments directly or 
through association with a permanent 
trustee, or (2) to leave the property to 
the individual to learn of its manage- 
ment through the process of trial and 
error.” 

The text is written in clear, plain, 
every day language and the most inex- 
perienced should witness no difficulty in 
grasping its full meaning. Topics, such 
as, market value compared with invest- 
ment value, diversification of risk, and 
debentures and notes are discussed. 


Need for Supervision of Investments 


It is in the latter half of the booklet 
that a forceful sales message is present- 
ed outlining the advantages of the cor- 
porate fiduciary. 


“As the safety of investments is depend- 
ent on the condition of the industry and the 
individual corporation issuing them or, in 
the case of government or municipal bonds, 
on the tax receipts and expenditures, it is 
not enough for the owner of securities to 
keep the actual stock certificates or bonds 
safely, but he must follow the condition of 
the business or the government which his 
securities represent. 

“Through their: daily operations banks 
have contact with management in many 
phases of industry and so obtain an insight 
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into the prospects of business which is sup- 
plemented by the research of their statis- 
tical staffs and credit departments. It is 
these contacts which give to such banks a 
unique viewpoint in dealing with securities 
representing industry. In addition to the 
contacts through their officers with persons 


519 


actually engaged in the nation’s business, 
banks spend great sums annually in sub- 
scription to services which gather and ar- 
range information on particular industries, 
such as manufacturing, transportation, and 
public utilities.” 


Research In Soliciting Personal TrustBusiness 
Cooperation of New Business Departments Recommended 


CATHERINE E. HESSE 
Union Guardian Trust Company, Detroit, Mich. 


HERE is a reciprocal compensation for 
'T intettigent research work in prospec- 
tipe trust business and trust business held 
for maturity. It insures a maximum busi- 
ness on record and eliminates the old bug- 
bear of finding, at the time of a client’s 
demise, that a later will, in which you are 
not named, supersedes the one in your own 
vault, or that the policies in the insurance 
trust are made payable to someone other 
than yourselves. 


The types of research required to ac- 
complish profitable results may be placed 
under two categories: Research in prospec- 
tive trust business and research in trust 
business in reserve. One is equally im- 
portant with the other, for correct applica- 
tion of the former will insure the New 
Business Department concentrating its ef- 
forts on worthwhile prospective clients, 
while the latter insures business held in 
reserve actually being handled by your in- 
stitution at the time of maturity, by reason 
of the instruments remaining intact and 
not being superseded by newer ones in 
which another trust institution or indivi- 
dual has been named in your stead. 


The primary factor in this class of re- 
search is the maintenance of a mailing list 
that will prove of real service in soliciting 
new business, as well as answer for adver- 
tising purposes. It should be compiled and 
operated in such a manner that it will be 
of assistance to officers and trust represen- 
tatives in their interviews. 


Selectivity in Prospective Business 


Given suffcient study, the matter of 
selectivity will result in placing on the list 
names of individuals whose estates are 
large enough to warrant trust service that 


will prove profitable. They may be taken 
from many sources: lists of sizeable ac- 
counts in your institution, books of prom- 
inent citizens, lists purchased from listing 
companies, social registers, directories, busi- 
ness periodicals and commercial daily and 
legal newspapers. Oftentimes names of like- 
ly prospects are furnished by stockholders, 
cooperative friends, clients already on record 
and from reports on interviews. These, how- 
ever, should be carefully checked with in- 
formation on file, and if found doubtful or in 
the absence of information, should be 
placed on a temporary list until further in- 
formation is available or an interview has 
taken place, the report on which, if prom- 
ising, will render the name eligible for ad- 
dition in the regular manner. 

The prospect card should contain in- 
formation as to known wealth, occupation, 
club connections, whether married or single, 
the source from which the name originated 
and whether he is known to a director, of- 
ficer or other member of the institution. 
Discussions with someone to whom the 
prospect is known, before making calls, 
often disclose information hitherto unob- 
tainable, such as knowledge of an inheri- 
tance, whether he already has a trust or a 
will, who has been named as executor, his 
age and, if married, the number of chil- 
dren, all of which is conducive to forming 
a logical presentation of trust services 
suitable to his individual needs, and gives 
to the interview that much desired quality, 
personalized service. A central file can be 
put to good use by furnishing information 
covering the status as customer. 


Keeping List in Current Order 


The list should at all times be fool-proof. 
A careful perusal and the proper usage of 
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business periodicals, the daily newspapers 
and commercial journals which publish in- 
formation on the personal side of business, 
as well as devote space to current happen- 
ings in various fields of endeavor, are a 
means of keeping it up-to-date. Through 
these, new names can be added and cor- 
rections made when changes and promo- 
tions take place. Observation of executives 
connected with industries and business or- 
ganizations which show substantial gains 
should lead to interviews which in all like- 
lihood will bear results. It is apparent 
that a call on a prospect at such a time is 
psychologically opportune, especially in 
such cases where reports on file indicate 
the prospect has been procrastinating. 
Legal newspapers, listing the names of in- 
dividual administrators appointed by court, 
are also helpful. The names of individuals 
so appointed will, from time to time, ap- 
pear amongst those on the mailing list. In 
most cases an interview is advisable. Act- 
ing in such a capacity, they become familiar 
with the many problems confronting an es- 
tate, and are frequently easily convinced 
that a corporate executor is preferable. 
The use of certain court records, viz., Sur- 
rogate, Probate Orphan’s and Bankruptcy, 
often serve as an additional media when 
there are discrepancies or doubt about the 
eligibility of prospects. 


While much effort is employed in build- 
ing a list of high grade prospects, the me- 
diums of personal trust research should in 
like manner be carefully used to remove 
any undesirables that may develop through 
loss of fortune, bankruptcies, dissolutions 
of corporations, family misfortunes result- 
ing in possible loss of wealth and, of 
course, removals necessary because of de- 
mise. A suspense file for undesirable ac- 
counts is convenient. The usual research 
will show that these frequently regain a 
wealthy status and again become likely 
prospects, when they can be transferred to 
the regular list. 


Of invaluable assistance in securing busi- 
ness is the maintenance of lists for the pur- 
pose of creating goodwill and effecting co- 
operation. These lists are made up of 
classes of individuals who are engaged in 
certain professions or lines of business (at- 
torneys, insurance underwriters, account- 
ants, brokers, etc.) the nature of which in- 
dicates that trust services would be desir- 
able to their clients. Properly circularized 
and followed up with personal calls, they 
will contribute largely in securing the full 
quota of your share of business to be had. 


Compilation is simple; the names are 
usually available through directories pub- 
lished by their associations. A number will 
be known to officers and other members of 
your institution. 


Retaining Business Held in Reserve 


Research in trust business held in re- 
serve, though different in nature, requires 
the same mediums used in prospective trust 
business. It is important that a system- 
atic follow-up be strictly adhered to. 


A perusal of reports and the observance 
of news items of various types, particularly 
substantial increases in business and salar- 
ies, changes and promotions, together with 
a consideration of the business on record, 
will enable a decision for further solicita- 
tion. Personal calls on cooperative friends 
frequently disclose knowledge of a client’s 
wish to add to his trust or the need of re- 
vision of his will or trust. Often they will 
work in unison with trust representatives in 
rendering, service to the client, proving of 
mutual benefit in many instances. 


In cases of temporary withdrawals of in- 
struments and insurance policies, the rea- 
sons should be observed and the cases fol- 
lowed up until reinstated. In cases of 
permanent withdrawals, if the reasons are 
such that a reinstatement may be looked 
forward to, the case should be followed 
through to its accomplishment. Frequently 
withdrawals of paid-up policies lead to ac- 
tive trust accounts. The client should be 
solicited for this purpose. Bearing in mind 
the reasons for withdrawals, the research 
will disclose information that will lead to 
interviews. Some clients will again be- 
come prospects and should be consistently 
approached, either through the source of 
origin, cooperative friends or direct, until 
the business is reclaimed. 


Opportunities in Changing Conditions 
and Laws 


Beneficiaries of sizeable estates, coming 
of age and receiving their inheritance, are 
very often prospects for wills and trusts. 
In view of their experience with your in- 
stitution they should be readily sold on the 
type of service they require. 


In cases of demise of husband or wife 
where both have a will or trust on deposit, 
the account should be examined. If profit- 
able, perhaps changes in the remaining in- 
strument are in order, in which event the 
case should be followed up; if unprofitable, 
proper record should be made, so that time 
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and expense will not be wasted on inter- 
views and advertising matter. 

Personal contacts with clients whose 
business remains intact for the purpose of 
possible revision and added service such as 
existing tax situations and constantly 
changing statutes, combined with periodic 
mailings of personalized letters and litera- 
ture, will result in retaining their good- 
will, These connections, used regularly, 
will prove to excellent advantage in retain- 
ing a client’s faith in your ability. to pro- 
tect his estate in times of financial crises 
and severe depressions, during which the 
amount of withdrawn business should re- 
main at a minimum. 


Cooperation Between New Business 
Departments 


When a client withdraws his instruments 
because of taking up a permanent resi- 
dence in another State, a courtesy service 
should be accorded him. Undoubtedly he 
will require the same kind of service in his 
newly acquired city, and will welcome the 
recommendation of a bank or trust com- 
pany. The New Business department, in a 
spirit of cooperation, should make known 
his client’s needs to the new business de- 
partment of a bank or trust company in the 
new locality. In large cities cooperation 
such as this is mutually helpful. 





Steps in Administration of 


Estates 


The Fidelity Union Trust Company, 
Newark, N. J., has compiled a listing of 
the steps that must be taken in the set- 
tlement of the usual estate. 

Both the inexperienced individual con- 
sidering the acceptance of an executor- 
ship and the potential testator would be 
well advised to weigh circumstances care- 
fully with such a devastating array of 
responsibilities pointed out to him in 
this factual manner. The listing is in 
folder form entitled: “Some Steps In The 
Administration Of An Estate.” The text 
follows in part: 

Procure Will and make copies 

Check for any burial instructions 

Advise legatees and devisees 

Arrange with counsel and witnesses to 
probate Will 

Notify Post Office of appointment and 
new address 

Examine check books, papers, accounts, 
ete. 
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Notify telephone, gas, electric and water 
agencies 

Offer Will for probate 

Obtain signature cards of beneficiaries 

Obtain waiver for safe deposit box 

Check real estate holdings 

Review mortgage investments 

Analyze securities 

Review insurance (life, car, house, etc.) 

Prepare dividend notices to all companies 
in which decedent owned stock 

Obtain statements of loans from banks, 
brokers, etc. 

Take necessary steps to collect life in- 
surance monies payable to estate 

Appraise securities 

Appraise real estate 


‘Appraise jewelry 


Examine and appraise household goods, 
personal effects 

Appraise stock of close corporation 

Arrange management of close corpora- 
tion 

Make complete list of estate’s liabilities 

Prepare income tax report to date of 
death 

File preliminary notice for Federal Estate 
Tax purposes 

Prepare inventory 

File inventory 

Estimate cash needed for payment of 
debts, administration expenses, taxes 
and legacies 

Review securities 

Check payment or satisfaction of claims 

Procure, prepare and file foreign inher- 
itance tax reports 

Pay foreign inheritance taxes and obtain 
necessary waivers for credit against 
Federal Estate Tax 

Prepare and file New Jersey Tax report 

Pay New Jersey tax and obtain necessary 
waiver for credit against Federal Estate 
Tax 

Make and file Federal Estate Tax return 

File, report and pay New Jersey Estate 
Tax, if any 

Have release and refunding bonds pre- 
pared for legacies and trust funds 

Pay legacies 

Set up trust funds 

Prepare accounting 

Prepare affidavit of services 

Obtain decree 

Pay final income tax 


Transfer assets 
Prepare distribution statement 


Prepare receipts, and release and refund- 
ing bonds for residuary bequests 


Make distribution of residue 
Close estate 
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Virginia Committee on Trusts 
Report 


The Committee on Trusts of the Vir- 
ginia Bankers Assn., in submitting its re- 
port for the year 1935-36, commented on 
drafts of modifications to certain statutes 
affecting fiduciaries. 

“Bills were introduced in the General 
Assembly embodying all of the Commit- 
tee’s recommendations. As a result of 
the new legislation it is believed that the 
laws regulating the exercise of trust pow- 
ers in Virginia will now compare favor- 
ably with the best in other states and with 
the recently issued revised regulations of 
the Board of Governors of the Federal 
Reserve System governing the exercise of 
trust powers by national banks. More- 
over, Virginia fiduciaries, both individual 
and corporate, will now have the benefit 
of an investment statute which, in the 
opinion of many investment authorities 
who contributed generously in its prepara- 
tion, will eliminate certain weaknesses in 
the old statute and at the same time will 
relieve considerably the difficulty of ob- 
taining a sufficient supply of desirable in- 
vestments without in any way lowering 
the standards of soundness of the invest- 
ments which fiduciaries are permitted to 
make. The other legislative proposals of 
the Committee were not all adopted, but 
the four bills that were enacted will in 
the opinion of your Committee be found 
beneficial both to fiduciaries and benefici- 
aries. 

“In accordance with the action taken 
at last year’s convention, the Committee 
has also prepared a set of by-laws for the 
Trust Section of the Virginia Bankers As- 
sociation. These by-laws have been sub- 
mitted to and approved by the Associa- 
tion’s attorney, and, subject to the ap- 
proval by the Association of the amend- 
ment to the Constitution providing for 
the organization of the Trust Section, are 
being presented to the Trust Conference 
and to the Executive Council of the As- 
sociation in the course of this convention. 
With their adoption and the election of 
officers and members of an _ executive 
commitee, the organization of the Trust 
Section of the Virginia Bankers Associa- 
tion will have been completed, and the 


trust activities of the Virginia Bankers 
Association will then have graduated from 
the limitations of a comparatively small 
committee to the wider field thus afforded 
for participation by the trust men of Vir- 
ginia and for service to the trust men of 
Virginia.” 

The proposed amendment providing for 
the organization of the trust section, met 
with defeat by a vote of twenty-six for 
and twenty-three against. 

It is unfortunate that this constructive 
move for an active trust organization, in 
keeping with the important position which 
trust institutions have attained in Vir- 
ginia, should have met with such summary 
and retrogressive action. It is to be 
hoped that, with proper education as to 
the advantages of a strong fiduciary as- 
sociation to the financial interests of the 
State, the proposal will be renewed with 
success during the coming year. 


i 
Illinois Organizes Trust Division 


At a recent meeting of the Council of 
Administration of the Illinois Bankers As- 
sociation, a resolution was adopted ap- 
proving the incorporation of a Trust Di- 
vision of the Illinois Bankers Associa- 
tion, and recommending that the articles 
of organization, as proposed by the com- 
mittee appointed at the annual meeting 
of the Association in May, be submitted 
to the next convention for approval as 
a amendment to the Constitution and By- 
Laws of the Association. The next con- 
vention will probably be held in May, 
1937. 

In W. Gordon Brown’s “Report of Com- 
mittee on State Bankers Association Man- 
agement,” he said: “Illinois has appointed 
a Committee on Trust Function. Mr. 
Graettinger reports that ‘This Committee 
has charge of all matters pertaining to 
fiduciary relations and activities of the 
trust departments of banks. It was 
thought advisable to add this committee 
because of the development of this spec- 
ialized business, and its importance in the 
field of bank activities. This will probably 
develop into a trust division of the As- 
sociation fashioned somewhat along the 
lines of the similar division of the A. B. 
Fas 
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Washington Association Elect 
Officers 


The Washington Corporate Fiduciaries 
Association at their recent meeting re- 
ceived report of the Committee on Rela- 
tions to the Bar and the Legislative Com- 
mittee. 

Mr. Walter J. Brewer, Trust Officer of 
the Seattle-First National Bank of Seattle, 
Chairman of the Relations to the Bar 
Committee, led the discussion on his re- 
port, and Mr. A. L. Godsave, Vice-Presi- 
dent and Trust Officer of the Pacific Na- 
tional Bank of Seattle, led the discussion 
on proposed legislation. 

The election resulted in the following 
officers being elected for the ensuing 
year: President, L. B. Vincent; Vice-Presi- 
dent and Trust Officer of the Yakima Val- 
ley Bank & Trust Co.; Vice-President, M. 
W. McCarthy, Trust Officer of the Na- 
tional Bank of Tacoma; Secretary and 
Treasurer, C. F. Anderson, Cashier and 
Trust Officer of the First National Bank 
of Pullman. 


a () 
Maine Elects Officers of Trust 
Association 


The Trust Company Association of 
Maine elected the following officers: 

President, Mr. Timberlake; vice-presi- 
dent, Leon O. Tebbetts, president Federal 
Trust Company, Waterville; treasurer and 
secretary, George C. Fernald, Augusta; 
members of the executive committee, Ray- 
mond W. Davis, Guilford Trust Co.; Sher- 
man N. Chumway, Merrill Trust Co., 
Bangor; Daniel T. Dougherty, Bath Trust 
Co.; John C. Scates, Westbrook Trust 
Co.; A. J. Beck, Washburn Trust Co. and 
L. O. Tebbetts, Federal Trust Co., Water- 
ville. 





0 
California Trust Policies 
Committee 


The newly formed Trust Policies Com- 
mittee of the Trust Section of the Califor- 
nia Bankers Association is refraining from 
formulating a definite program for the 
coming year until the officers of the A.B.A. 
Trust Division have completed appoint- 
ments of the national committees. 

The California Committee plans to co- 
operate with the new national Trust Policies 
Committee by shaping their own program 
closely after the latter’s. 


THE PURPLE BOOK 
BANK DIRECTORY 
SERVICE 


New Fall issue, September 1936 
edition, of POLK’S BANKERS 
ENCYCLOPEDIA just off press 
with a limited number of after pub- 
lication copies still available while 
they last. 


Thoroughly revised, with complete 


and correct banking data conven- 
iently arranged, as well as new fea- 
tures to increase reference value. 


Price $15.00 per copy or $20.00 to 
include monthly ps gga cover- 
ing bank changes after publication 
date. 


POLK’S BANKERS ENCYCLOPEDIA 
Division of R. L. Pork & Co. 


New York DETROIT 
354-360 Fourth Ave. Polk Directory Bldg. 





District of Columbia Fiduciaries 
Elect Officers 


At a meeting held September 29, at the 
Union Trust Company, Washington, D. C., 
James A. Soper, vice-president and cashier 
of the Lincoln National Bank, was elected 
chairman of the fiduciaries section of the 
District of Columbia Bankers Association 
for the coming year. 

Irving Zupel, secretary and assistant 
trust officer of the Union Trust Co., was 
elected vice chairman and J. Eliot Moran, 
assistant trust officer of the American Se- 
curity & Trust Co., was named secretary. 
Plans for the coming year have not yet 
been formulated. 


en 0 


California Trust Officers Asso- 
ciation Elects 


At the recent annual meeting of the 
Southern California Trust Officer’s Asso- 
ciation, W. D. Baker, trust officer and as- 
sistant cashier of the Farmers & Mer- 
chants National Bank of Los Angeles, was 
elected chairman of the Association, suc- 
ceeding Don R- Cameron, trust officer of 
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the Union Bank & Trust Co. of Los Angeles. 
John Veenhuyzen, vice-president and 
trust officer of Security-First National 
Bank, Los Angeles, was re-elected secretary- 
treasurer, an office he has held since the or- 
ganization of the association 15 years ago. 
—$$—$_$__ 9 


One of England’s Greatest 


Estates 


The estate of Sir John Ellerman, ship- 
owner, industrialist and publisher, was re- 
cently estimated at a value of £40,000,000., 
making him the richest man in Great 
Britain at the time of his death in 1933. 
It is further reported that approximately 
one-half of this amount will have to be paid 
to the British government in estate duties. 
Such duties range as high as 50% in the 
case of estates over two million pounds, and 
offer an interesting comparison to our Fed- 
eral estate tax maximum of 60% and our 
additional State inheritance levies, beyond 
the 80% Federal allowance. Commenting 
on estate duties in England, the New York 
Herald Tribune editorialized: 


More than once they have unexpectedly enabled 
a troubled Chancellor of the Exchequer to face a 
critical House with a smile. Instead of the dis- 
mal announcement of a further rise in stamp 
duties and the income tax, for which party op- 
ponents were waiting, there has been a promise 
of lower rates for the next fiscal year. *** 

In 1933, for example, the year of Sir John’s 
death, prompt payment of £8,600,000 converted red 
figures into black in the Chancellor’s portfolio, 
and there was even a reduction of six pence in 
the pound in income taxes. The Ellerman estate 
has now paid to the government more than £14,- 
000,000, and additional sources of revenue are still 
coming to light. Estate duties have averaged 
about seventy million pounds annually for the past 
five years, a substantial item in these days of 
mounting costs of national defense and social 
security. In this period two large “windfalls” 
have helped to balance the books. 

Great Britain’s plan of levying on transmission 
of property is far-reaching and effective. Gifts to 
charitable and other public purposes are taxable, 
unless made more than twelve months before 
death; all others, unless made more than three 
years before, must also pay. Payment of succes- 
sion taxes may be made by arrangement, wholly 
or in part, in landed or leasehold property. 

Sir John Ellerman, who, with Lord Iveagh, 
shared the distinction of possessing the greatest 
fortunes in England, died in 1933 at seventy-one. 
Son of a German immigrant, he was nearly forty 
when he abandoned his profession of chartered ac- 
countant and entered the shipping business. By 
an extraordinary combination of good fortune and 
good judgment he gained possession of many 
steamship lines and quickly became dominant in 
the maritime world. At various times he also 
owned breweries, magazines and newspapers. His 
executors are now discovering that he was largely 
interested in other enterprises, some of them in the 
United States. He gave great sums privately to 
charity, and was a benefactor of hospitals and 
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other benevolent foundations. No doubt it would 
please him if he could know that after his death 
his wealth was still contributing to the welfare 
of the country that had treated him so generously. 


Committee on Trust Policies — 
Trust Section, A. B. A., Report 


The Committee on Trust Policies of the 
Trust Division of the American Bankers As- 
sociation states that, since its April re- 
port, substantial progress has been made 
toward carrying out several suggestions. 

A communication was mailed to sixty-one 
trust associations asking “What has your 
association done with respect to trust fees? 
If it has done anything in that time to in- 
crease, revise, or change trust fees.” Of 
the thirty-two replies received, ten had 
taken definite action in putting trust busi- 
ness on a paying basis, six expect to take 
action in the near future, four are discussing 
the matter, and, while no discussion has 
taken place by the remaining twelve, several 
have recently adopted new fee schedules. 

A recommendation for increasing earn- 
ings is to have the trust institutions raise 
their fees to at least the points suggested in 
the new 1936 “Guide to Trust Fees.” In 
April the committee recommended that an 
effort should be made to raise the fees to 
standard rates on business already on the 
books. A number of institutions are now 
engaged in reviewing their accounts with 
the idea in mind of increasing the fees, if 
possible, where they appear too low. 

a | 


Portland Insurance and Trust 


Council 


Following closely upon the extension of 
facilities for local cooperation between 
life insurance and trust officials in Con- 
necticut and New York cities, and pat- 
terned after its Boston progenitor, the 
Life Insurance and Trust Council of 
Portland, Maine, has been organized by 
leading representatives of trust and life 
insurance companies of that city. Charter 
officers of the council were elected: 

President, Frederick C. Rozelle, Gen. 
Agent, Equitable Life Assurance Society 

Vice-President, Roland E. Clark, Vice- 
President, National Bank of Commerce 

Treasurer, Harold C. Hathaway, As- 
sociate General Agent, Massachusetts 
Mutual Life Insurance Company 

Secretary, Dura S. Bradford, Assistant 
Trust Officer, Portland National Bank. 
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Directory of 
LEGAL CONTRIBUTING EDITORS 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trast Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 


COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 


DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 


GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 


ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 


INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 


KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 
MARYLAND: John C. Cooper, Jr.—Venable, Baetjer & Howard, Baltimore. 


MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston. 


MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 


MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 


NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City, Counsel, New 
Jersey Bankers Association 


NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company. 


NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 
OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 
OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence. 
TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 


WASHINGTON: Charles T. Donworth—Donworth & Donworth, Seattle;.of Counsel for 
Seattle Trust & Savings Bank. 


WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 
PROVINCE OF QUEBEC; Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 





Court Decisions 


Accounting—Court—Duty to Account 
Where Executor is Directed to 
Manage Trust Estate Without Ap- 
pointment as Trustee 


North Carolina—Supreme Court 


In the Matter of Wachovia Bank and Trust Com- 
pany, Executor of Geo. T. Brown, 210 N. C. 385, 
decided June 30, 1936. 


Testator died in November 1913, leaving 
a will which was probated January 1914. 
The will created a trust estate without ap- 
pointing Trustee and directed that the 
Executor named therein should hold the as- 
sets of the Trust Estate, and imposed ac- 
tive duties upon the Executor with regard 


to the management and disposition of the _ 


assets of the estate, which duties included 
the payment of annuities for the lives of 
several beneficiaries. It was apparent that 
the administration of the estate would ex- 
tend over a great many year. Upon the of- 
fer being made by the Executor in January 
1936 to file its annual account for the pre- 
ceding year, the Clerk of the Superior 
Court having probate jurisdiction declined 
to accept the annual account and ordered 
the Executor to show cause why it should 
not file its final account as such Executor 
and apply for appointment by the Clerk as 
Trustee under the will and pay over to it- 
self as Trustee the assets now in its hands 
as Executor. From the order of the Clerk 
of the Superior Court, the Executor ap- 
pealed to the Superior Court which affirmed 
the order of the Clerk, from which judg- 
ment the Executor appealed to the Supreme 
Court. 


HELD: Where will does not appoint Trus- 
tee but directs Executor to manage trust 
estate, Executor may not be required to 
file final account prior to discharge of duties 
under the trust, and this is true notwith- 
standing statute to the effect that an Execu- 
tor or Administrator may be required to 
file his final account for settlement in the 
office of the Clerk of the Superior Court at 
any time after two years from qualification. 
In the course of the opinion, the Court said: 


“Where property, real or personal, is devised 
or bequeathed by a will upon certain trusts set 


out in the will and the testator does not appoint 
a trustee, it is the duty of the executor, who has 
duly qualified as required by statute, to carry out 
the provisions of the will. In such case the Clerk 
of the Superior Court has no power to appoint a 
trustee and the executor is not required to apply 
to the clerk for such appointment.” 


Assets—Administration — Liability 
of Trustee for Failure to Make 
Timely Sale to Satisfy Debts and 
Taxes 


New York—Supreme Court, Appellate Division 


Chemical Bank and Trust Company v. Ott, 289 
N. Y. Supp. 228. 


Action for declaratory judgment and ac- 
counting by the plaintiff, as trustee of in- 
ter vivos trust- The trust res consisted of 
settlor’s extensive holdings of stock of 
Standard Sanitary Manufacturing Com- 
pany, which during the accounting period 
were exchanged for stock of the American 
Radiator Corporation and became the 
American Radiator & Standard Sanitary 
Corporation. Settlor reserved complete 
power of revocation and complete power to 
direct investments during her life. Upon 
the death of the settlor, the trust was di- 
vided into four parts, one of which was 
given outright to use of the settlor’s sons 
and each of the other three of which was 
directed to be held in trust during the life 
of the settlor’s child for whom it was set 
apart. 

The settlor died on June 23, 1930 without 
sufficient assets, apart from the trust, to 
meet her debts, taxes and administration 
expenses. Numerous controversies immed- 
iately arose among her children, involving 
among other things the validity of certain 
amendments to the original trust instru- 
ment affecting the disposition of remainder 
interests. These controversies were re- 
solved by an agreement dated August 2, 
1930, pursuant to which, on September 29, 
1930, letters of administration c. t. a. were 
issued to the Chemical Bank and Trust Com- 
pany. 

By reason of the insolvency of the set- 
tlor’s estate the trust was obliged to pay 
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certain of the settlor’s debts, including es- 
tate and inheritance taxes. The trustee 
held some cash and certain shares of pre- 
ferred stock of American Radiator Corpor- 
ation, the market on which was fairly 
stable. In addition, the trustee was re- 
quired to raise, from the shares of the 
three children held in trust after the set- 
tlor’s death, the sum of approximately 
$230,000 by the sale of shares of American 
Radiator common. These shares were sold 
by the trustee in 1932 and 1933 at prices 
considerably below those: prevailing in Sep- 
tember of 1930. 


Numerous objections were filed to the 
trustee’s account, including (1) objection 
to the failure to sell all of the American 
Radiator common stock, and (2) objection 
to the failure to sell promptly after the 
death of the settlor sufficient shares to 
create a fund for the payment of debts 
and taxes. 


The referee to hear and determine over- 
ruled the first objection above mentioned, 
holding that there was no negligence in 
failing to sell the shares which were re- 
tained by the trustee. He allowed the sec- 
ond objection above mentioned, on the theory 
that the trustee should have acted at once 
to create a fund to meet such expenses by 
selling sufficient stock for that purpose and 
that it should not have run the risk of a 
further decline in the market price of the 
stock. In computing the amount of the 
surcharge, the referee held that the trustee 
should have sold the stock in August or 
September of 1930 at a price of $25 a share 
and that it should be surcharged with the 
difference between the amount which would 
have been received by the trust on the 
number of shares actually sold if they had 
been sold at that price and the amount 
actually received by the trust upon the 
subsequent sale thereof. 


HELD: Upon all the facts and circum- 
stances the reasonable time within which 
the trustee should have sold the stock for 
the purpose of providing the fund to meet 
the expenses in question was eighteen 
months from the date of death of the set- 
tlor, and the surcharge should be based 
solely upon the loss to the estate consisting 
of the difference between the price finally 
received and the amount that would have 
been realized if the trustee had sold at the 
expiration of the period of eighteen months. 

It appears from the record (but not in 
the opinion) that at the expiration of the 
eighteen month period the stock was selling 
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below the price actually received by the 
trustee and that, therefore, there was no 
loss for which the trustee might be sur- 
charged. 

In an interesting opinion partially dis- 
senting from the majority, Dore, J., held 
that the loss should be computed on the 
average market price for the fourteen month 
period commencing on the date of the issu- 
ance of letters of administration rather 
than that prevailing at the termination of 
the period and that it should include both 
the loss resulting from the failure to sell 
that number of shares which it would have 
been necessary to sell at the average price 
to raise the amount in question, and the loss 
resulting from having failed to retain those 
shares which were actually sold but would 
not need to have been sold if the trustee 
had sold at the higher figure. 

In affirming the referee’s holding dis- 
missing the first objection above referred to, 
Judge Dore approved the following state- 
ment made by the referee: 


“A great Trust Company having at its com- 
mand special knowledge of market and financial 
conditions and an organization skilled in the in- 
vestment of trust funds must in the exercise of 
ordinary care bring to the management of es- 
tates entrusted to its care its specialized knowl- 
edge and experience. An ordinarily prudent man 
would not fail to do this in the management of 
his own affairs if such advantages were available 
to him.” 


The referee in his opinion, which was not 


published, overruled objections to the 
trustee’s qualification based upon (1) the 
fact that the trustee was also registrar of 
the stock in question, (2) the fact that the 
president of the trustee was also a director 
of the company whose stock was held in the 
trust, or (3) the fact that the trust com- 
pany itself held a substantial number of 
shares of American Radiator Corporation 
as collateral security for payment of an 
indebtedness owing to it. 


ee, 


Assets — Protection — Liability of 
Surety where Trustee of Several 
Trusts Uses Funds of One to 
Make up Defalcations in Another. 


Massachusetts—Supreme Judicial Court 


Hill v. Wiley, Home for Aged Women v. Wiley, 
1936 A. S. 1833, 1845—September 25, 1936 


A person who was trustee of both the A 
and B trusts misappropriated the funds of 
the B trust. When the time for distribu- 
tion in the latter trust arrived he used'se- 
curities belonging to the A trust to make 
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_distribution to the beneficiaries of the B 
trust, and had his accounts allowed in the 
latter. He was later charged in his ac- 
counts of the A trust with the amount of 
his defalcations therein. In the B trust he 
had filed a bond with sureties, and this 
case arose on a petition by the succeeding 
trustees in the A trust to charge the surety 
on the bond filed in the B trust. 

HELD: The surety on the bond in the B 
trust was liable to the trustees of the A 
trust for the funds taken to make up the 
defalcations in the B trust, to the exten: 
of the penal sum of the bond, less such 
amount as it had paid to make up a short- 
age in the B trust. The decision was based 
on the principle of subrogation. The mo- 
ment the trustee embezzled the funds of the 
B trust a liability to the beneficiaries arose; 
and the trustees of the A trust whose funds 
were used to satisfy that obligation were 
subrogated to the rights of the beneficiaries 
in the B trust. 

The court stated that the doctrine of sub- 


rogation could not be invoked to the detri-° 


ment of the beneficiaries of the B trust, as, 
for example, if there were a reasonable pos- 
sibility that the bond might be needed to 
make up further defalcations by the trustees 
in the B trust. In this case, however, the 
trust was terminated and in consideration 
of a partial payment by the surety on the 
bond, the beneficiaries had released the sure- 
ty,.so that there was no reasonable possi- 
bility of any further need to resort to the 
bond in the B trust. 

The court further held that negligence on 
the part of the co-trustees in the A trust 
in permitting the misappropriation would 
not affect their rights, since the suit was 
founded on the defalcation in the B trust, 
to which their negligence did not contribute. 


re) 


Beneficiary Relations — Removal of 
Fiduciary Who _ Discriminates 
Among Beneficiaries. 


Massachusetts—Supreme Judicial Court 


Comstock v. Bowles, 1936 A. S. 1781—September 
18, 1936 


A fiduciary may be removed if he be- 
comes “unsuitable” for performing his 
trust. Having a conflicting personal inter- 
est which prevents him from doing his duty 
renders him unsuitable, and selling the 
estate property to a third person for his 
own direct or indirect personal advantage 
falls within the rule. Thus where an ad- 
ministrator d.b.n., whose only duty was to 
close the estate and transfer the assets to 
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the residuary trustee, sold a block of five 
shares of stock in a certain corporation to 
a third person under a general arrange- 
ment whereby he was to act as the at- 
torney for the purchaser in bringing re- 
ceivership proceedings against the corpor- 
ation, expecting to receive substantial com- 
pensation therefor, it was held that this 
constituted sufficient grounds for his re- 
moval. This decree was entered on a peti- 
tion filed by the trustee. 

In the same case another petition for 
removal was filed by A, one of the two prin- 
cipal beneficiaries of the estate, the chief 
allegation being hostility of the admin- 
istrator towards him. It appeared that the 
primary interest of the administrator was 
as attorney for the other beneficiary, and 
as such he had opposed the allowance of 
the accounts of A, who had been the prior 
administrator, and further, that the re- 
ceivership proceedings referred to above 
were directed primarily against A as man- 
ager of the corporation. It could be in- 
ferred that the conduct of the administrator 
was influenced more by the interests of 
his client rather than by a desire to effect 
the speedy settlement of the estate. 

HELD: These facts justified his remov- 
al. Unsuitableness of a fiduciary may ex- 
ist without actual misconduct on his part; 


and it includes unfitness arising out of his 


situation in connection with the estate. In 
this case his suitableness as administrator 
could have been found to have changed by 
reason of hostilities and other conditions 
arising subsequently to his appointment. 
eS 


Distribution—Right of Child Adopt- 
ed in Another State to Inherit 


Massachusetts—Supreme Judicial Court 


Cobb v. Old Colony Trust Company, 1936 A. S. 
1707—September 10, 1936. 


At a time when all parties were domiciled 
in Maine, a child was duly adopted under 
the Main law, the decree reciting that she 
became the child of the petitioners, with 
“all rights except the rights of inheritance.” 
This restriction was in accordance with 
the Maine statute. Subsequently the part- 
ies became domiciled in Massachusetts, and 
the adopting mother died here, her husband 
having predeceased her. The question arose 
on the probate of her will, a sister of the 
decedent claiming to be her legal heir, on 
the ground that the adopted child was not 
an. hier. 

HELD: Under G. L. 210, § 9, the rights of 
the adopted child were governed by the 
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law of Maine. Accordingly she was not a 
legal heir in Massachusetts, and the de- 
cedent’s sister was entitled to intervene in 
the matter of the allowance of the will. 


eS 


Expenses—Allowance of Expenses 
Incurred in Litigation. 


Massachusetts—Supreme Judicial Court 


Comstock v. Bowles, 1936 A. S. 1781—September 
18, 1936 


A succeeding administrator owes a duty 
to see that the accounts of his predecessor 
are properly settled and that the latter ac- 
counts for all that is due the estate, since 
otherwise he may be responsible to the bene- 
ficiaries. Accordingly he is a party ag- 
grieved by a decree allowing the accounts 
of his predecessor and entitled to appeal. 
The proper and reasonable expenses of such 
appeal may be allowed him in his accounts. 
In this particular case, however, the ex- 
penses were disallowed because they were 
not proper. The major item of expense was 
the cost of printing a voluminous mass of 
testimony. On the original appeal (Bowles 
v. Comstock, 286 Mass. 159), the court had 
held that the evidence was not properly a 
part of the record, since no official steno 
grapher had been appointed, and as no re- 
port of facts had been requested or made 
there was no real question to come before 
the court on the appeal, and the appeal was 
a futile proceeding. Hence it was held in 
this case that the expenses incurred by the 
administrator d.b.n. in prosecuting the ap- 
peal were unjustifiable and could not be al- 
lowed in his accounts. 

In the same case the administrator d.b.n. 
included in his accounts expenses incurred 
by him in an unsuccessful fight against pe- 
titions for his removal and in attempting 
to have certain items allowed in his ac- 
counts which the court disallowed. 

HELD: These items of expense were prop- 
ly disallowed. 


a, 


Guardianship—Claims Against Non- 
resident Ward—Lien of Judgment 


Wisconsin—Supreme Court 
In Re Kohl’s Guardianship, 266 N. W. 800. 


Caroline Kohl, an incompetent non-resi- 
dent of Wisconsin, owned property in that 
state, and in 1933 a county court in Wiscon- 
sin appointed a guardian for such property. 
In the course of the guardianship proceed- 
ing an order was made requiring all cred- 
itors to file their claims within a specified 
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time, and barring claims not so filed. In 
1935, long after the time for filing claims 
had expired, a judgment was docketed in 
Wisconsin against the ward upon an obliga- 
tion incurred prior to her incompetency, and 
the judgment creditor took steps to levy 
execution against the ward’s Wisconsin 
property. The judgment was entered upon 
a judgment note containing the usual power 
of attorney for confession of judgment. 
Upon application of the guardian, the coun- 


‘ ty court which had appointed the guardian 
‘held the judgment void and enjoined its en- 


forcement, on the ground that the creditor 
was barred by failure to file his claim. 

HELD: (1) The power of attorney to con- 
fess judgment on the note was not revoked 
by the ward’s subsequent incompetency, be- 
cause it was a power given as security. 

(2) The Wisconsin statutes applicable to 
claims against persons under guardianship 
apply only to resident wards, not non-resi- 
dents; hence the order purporting to bar un- 
filed claims was without effect. 

(3) Whether property of a ward under 
guardianship is subject to levy pursuant 
to a judgment against the ward depends 
upon facts not disclosed by this record. It 
is a general rule that property in custodia 
legis is not subject to levy. For the pur- 
poses of this rule, property in the hands of 
a guardian may or may not be in custodia 
legis, depending on whether the ward’s es- 
tate is insolvent and is being liquidated for 
the benefit of creditors, or whether it is sol- 
vent and is being administered by the guar- 
dian as a going concern. There being no 
proof in the record on this point, the order 
declaring judgment void and enjoining its 
enforcement is reversed and the cause re- 
manded for further proceedings. 


| 
Investment Powers — Self-Dealing 
—Guardianship 


Wisconsin—Supreme Court 
In Re Filardo, 267 N. W. 312. 


A guardian who was the chief executive 
officer of a bank caused the bank to sell to 
the estate of the incompetent ward certain 
mortgages which were then in default as to 
principal but not as to interest or taxes but 
subsequently became seriously delinquent. 
The county court surcharged his account 
with the amount invested in certain of the 
mortgages on which a loss appeared inevit- 
able, but refused to surcharge with respect 
to others where there was a probability 
that the successor guardian would be able 
to avoid a loss.. The court also surcharged 
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the account with a loss of funds due to fail- 
ure of the bank with which the guardian’s 
bank had been merged; and the court furth- 
er disallowed all fees to the guardian for 
the period commencing with the first im- 
proper sale to the estate. Both parties ap- 
pealed. 

HELD: The account should have been sur- 
charged with the full amount of all of the 
investments, not merely those on which a 
loss seemed inevitable. Public policy for- 
bids the purchase of securities by a guardian 
from a bank of which he is the chief execu- 
tive officer. “A fiduciary who in contract- 
ing acts for himself and his beneficiary can- 
not escape the invalid consequences of his 
act by mere proof that he acted in good 
faith and paid a valuable consideration.” 
The fact that the guardian was only a 
minority stockholder in the bank is unim- 
portant; as an officer of the bank he had a 
substantial interest in keeping it a going 
concern by disposing of its frozen securi- 
ties. He was also chargeable with the en- 
tire loss on the deposit in the bank at the 
time of its closing, since he had both con- 
structive and actual knowledge of the con- 
dition of the bank long before it failed, and 
should have withdrawn the deposit. The 
trial court exercised a proper discretion in 
denying the guardian all compensation for 
the period during which he was violating 
his trust. 


—————0 


Living Trusts—Revocation by the 
Settlor with the Consent of all 
Persons Interested. 


New York—Supreme Court, Appellate Division 
Davies v. City Bank Farmers Trust Company, 288 
N. Y. Supp. 398 


Section 23 of the Personal Property Law 
of the State of New York provides: 


“REVOCATION OF TRUSTS UPON CON- 
SENT OF ALL PERSONS INTERESTED. Upon 
the written consent of all the persons beneficially 
interested in a trust in personal property or any 
part thereof heretofore or hereafter created, the 
creator of such trust may revoke the whole or 
such part thereof, and thereupon the estate of the 
trustee shall cease in the whole or such part 
thereof.” 


The defendant was trustee of a trust 
made by agreement with the plaintiff, un- 
der the terms of which the income was to 
be paid to the plaintiff during her life and 
upon her death the principal was to go 

“to such person or persons as may be specifically 


appointed to receive the same by the last will and 
testament of the settlor, duly executed by her and 
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subsequently duly admitted to probate; or, if no 
such specific appointment be so made, to the resi- 
duary legatee or legatees named by such last will 
and testament of the settlor, and in default of 
such specific appointment or residuary disposition, 
to the person or persons who would have been en- 
titled to take the same if the settlor had then 
died, owning and possessed of the trust property, 
a resident of the State of New York and inte- 
state, in the same proportions, if to several per- 
sons, in which such property, in that case, would 
have been received by and distributed among 
them.”’ 


The settlor delivered to the trustee an 
instrument of revocation, to which were 
attached the consents of her husband and 
brother, persons who, if she had died on 
such date intestate, a resident of the State, 
would have taken her estate. The question 
as to whether the plaintiff had made a 
valid revocation was submitted to the court 
on an agreed statement of facts. 

HELD: That it was the intention of the 
settlor to retain a reversion in herself 
and not to create a remainder and that 
therefore she was the only person inter- 
ested in the trust and her consent alone 
was necessary to a revocation. 

The majority felt that the disposition of 
the property, after the termination of the 
life estate, was merely that which would 
have occurred had the words of the instru- 
ment not been used. Untermyer, J., in a 
dissent, however, concluded that if the set- 
tlor’s intention had been to retain a rever- 
sion, the dispositive provisions inserted in 
the instrument would be superfluous. Un- 
termyer, J., also concluded that the consent 
of the husband and brother was not suf- 
ficient as there were other persons in being 
who would be next of kin in the event of 
the prior death of the husband and brother, 
citing the Schoellkopf case. 

The case constitutes a graphic illustra- 
tion of the difficulties inherent in attempt- 
ing to construe an instrument upon the 
basis of prior judicial constructions of some- 
what similar instruments. 

Cf. Beam v. Central Hanover Bank & 


Trust Company, infra. 


ee 


Living Trusts—Revocation by the 
Settlor with the Consent of all 
Persons Interested. 


New York—Supreme Court, Appellate Division 
Beam v. Central Hanover Bank and Trust Com- 
pany, 288 N. Y. Supp. 403 


Submission of a controversy on an agreed 
statement of facts in which the plaintiff 
sought a judgment revoking a deed of trust 
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under Section 23 of the Personal Property 
Law of the State of New York (see Davies 
v. City Bank Farmers Trust Co., supra). 


The trust instrument provided that the 
defendant, as trustee, should pay the net in- 
come to the grantor during his life, and 
provided further: 


“Upon the death of the Grantor, the Trustee 
shall transfer, assign and pay over the principal 
of the trust estate to such persons and upon such 
estates, in trust or otherwise, as the Grantor may 
by last will and testament validly limit and ap- 
point, or to the extent that the Grantor shall 
have failed to make valid testamentary appoint- 
ments of the whole or any part of the trust es- 
tate, the Trustee shall transfer, assign and pay 
over the same to the heirs at law of the Grantor.” 


At the time of the attempted revocation, 
the plaintiff’s wife and his unmarried adult 
daughter were the only persons who would 
be entitled under the laws of the State of 
New York to share in the distribution of 
his personal property if he were then to 
die intestate. The consents of the plaintiff’s 
wife and daughter were delivered to the 
defendant together with an instrument of 
revocation executed by the plaintiff. 


The court first construed the instrument 
as creating a remainder rather than a re- 
version, citing Whittemore v. Equitable 
Trust Company, 250 N. Y. 298, and Schoell- 
kopf v. Marine Midland Trust Company, 
267 N. Y. 358. The question was then pre- 
sented as to whether the plaintiff’s wife 
and daughter constituted all persons bene- 
ficially interested in the trust. 


HELD: (Untermyer, J., dissenting) that 
the consent of the wife and daughter were 
sufficient under the statute. The opinion 
would indicate that the court felt that the 
consent of unborn persons who might take 
was unnecessary. While it is true that there 
has been no decision by the Court of 
Appeals upon that question (see Schoell- 
kopf v. Marine Midland Trust Company, 
supra) it should be pointed out that in the 
Schoellkopf case the Court of Appeals held 
certain grandchildren of the settlor to be 
beneficially interested in the trust, although 
they would not have taken as remainder- 
men if the trust had terminated at the time 
of the attempted revocation. The Schoell- 
kopf case would seem to require the consent 
of all persons in being who might consti- 
tute members of a class who might take 
the remainder under any contingency. If 
may be questioned, therefore, as to how far 
it will be wise to proceed in reliance upon 
the reported case. 
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Powers — Limitations — Vested Es- 
tates and the Rule Against Per- 
petuities. 


Connecticut—Supreme Court 
Wilbur v. Portland Trust Company, 121 Conn. 536. 


A testator bequeathed a sum of money to 
a trustee to invest and reinvest and to pay 
over the income and as much or all of the 
principal as the trustee may deem neces- 
sary, it to be the sole judge, to a Lodge of 
Masons, without any limitation over to any 
other person or corporation. Upon settle- 
ment of the estate, the executor paid over 
to itself as trustee the amount of the be- 
quest, and thereafter paid the income from 
time to time to the Lodge. 

Certain heirs instituted this action asking 
for a judgment that the bequest to the 
Lodge be declared void as violating the rule 
against perpetuities and that the fund be 
distributed as intestate estate. The con- 
testants claimed that the Lodge did not 
have the present right either to the income 
or to the principal because payment of both 
was subject to the sole discretion of the 
trustee which had either express or im- 
plied power to accumulate the income or 
withhold the principal and income from the 
Lodge for an unlimited time in perpetuity. 

The trial court held that the bequest did 
not violate the rule against perpetuities, and 
the supreme court affirmed the decision. 

The supreme court discussed the rule 
against perpetuities, which, as generally 
stated, is that no interest is good unless it 
must vest, if at all, not later than twenty- 
one years after some life in being at the 
creation of the interest. 

HELD: 1. A vested estate is not subject 
to the rule and if a remainder is vested and 
ready to take effect whenever and however 
the particular estate is determined, it is 
immaterial that the latter is determinable 
by a contingency which may occur beyond 
the period. 

2. The obvious intention of the testator 
was to dispose of both income and princi- 
pal of the trust fund to the Lodge as a 
single beneficiary and the fact that possibly 
possession and enjoyment of the principal 
might be deferred beyond the prescribed pe- 
riod would not invalidate the trust because 
the beneficiary is entitled to enjoy the in- 
come presently. 

3. There was no prohibitive postpone- 
ment of the vesting of the estate, only pos- 
session being deferred, and the rule does 
not apply to vested estates, but only ot those 
in which the vesting has been postponed. 
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Taxation — Inheritance Tax — Ex- 
emption 


Wisconsin—Supreme Court 
Will of Koch, 267 N. W. 320. 

The testator bequeathed the residue of 
his estate in trust, the income to be paid to 
his wife and sister for life and the corpus 
to be devoted to certain educational and 
charitable purposes. 

HELD: The entire residue is taxable un- 
der the Wisconsin Inheritance Tax Law. The 
trust was created partly for the benefit of 
the testator’s wife and sister and partly 
for charitable purposes. To be exempt, the 
bequest must be solely for charitable pur- 
poses. 

——_ 9 
Wills — Construction — Duration of 


Trust 
Wisconsin—Supreme Court 
Re Will of Stack, 267 N. W. 284. 


One paragraph of the will created a trust 
to continue during the joint lives of the tes- 
tator’s sons Earl and Alphonso and for 
twenty-one years thereafter. The trustees 
were the testator’s sons Earl and Sylvester 
and a trust company. In another para- 
graph of the will it was provided that in 
case of the death of any of the testator’s 
sons the surviving trustee or trustees should 
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continue in office. The son Alphonso died 
in 1930, prior to the death of the testator. 
His abnormal mental and physical condi- 
tion was the principal reason for the crea- 
tion of the trust. The court was asked to 
construe the will as to whether the trust 
would terminate twenty-one years after Al- 
phonso’s death, or twenty-one years after 
the death of the survivor, Earl. 

HELD: Considering the fact that the 
trust was really set up for the benefit of 
Alphonso, who predeceased the testator, and 
the further fact that the testator provided 
for his son Earl continuing to act as sole 
trustee if the other son, Sylvester, should 
die—which would be an impossible situation 
if Earl’s death itself were a condition pre- 
cedent to the commencement of the last 
twenty-one years of the trust—the reason- 
able view of the testator’s intention is that 
the twenty-one year period is to commence 
upon the death of either Earl or Alphonso, 
not upon the death of the survivor of them. 
Hence the trust will terminate in 1951. 


——— 
Wills—Probate—Evidence by “Wire- 
tapping” 


Rhode Island—Supreme Court 
Young v. Young, 185 Atl. 901. 

This case was a probate appeal from a 
decree of the Probate Court admitting to 
probate and allowing a certain written in- 
strument as the testatrix’s will. The only 
novel point in the case was with reference 
to the admission of certain “wire-tapping” 
testimony. The contestant, a son of the 
testatrix, and his wife, by clamping radio 
headphones on the wire of the testatrix’s 
telephone were enabled to overhear, and 
subsequently testified to, certain conversa- 
tions between the testatrix or her maid and 
another son, the latter’s wife, and the at- 
torney who drew the will. Notes of these 
conversations were made at the time on 
scrap paper and subsequently dictated to a 
stenographer who transcribed them. This 
latter typewritten memorandum was not ad- 
mitted in evidence, but the contestant and 
his wife were permitted to use it from time 
to time during their testimony solely to re- 
fresh their memories as occasion demanded. 

HELD: The trial court was correct in ad- 
mitting the evidence in question. The 
Court said they were inclined to agree with 
the characterization by the late Justice 
Olifer Wendell Holmes that the method of 
obtaining evidence by “wire-tapping” con- 
stitutes “dirty business,” but that it has 
been upheld as legally admissible in crim- 
inal cases in the United States, and that the 
Court knew of no reason why it was not 
proper to admit it in a civil case. 
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Introducing Our Legal Editor 


Charles T. Donworth 


Charles T. Donworth, contributing editor 
for Washington, was born in Seattle, Wash., 
on February 15, 1892. After graduation 
from Phillips Academy, Andover, Mass., in 
1910, he attended Yale College where he 
received his A.B. in 1914. Two years later, 
he was awarded his L.L.B. from the Univer- 
sity of Washington Law School and was ad- 
mitted to practice before the Supreme Court 
of the State of Washington. 

Mr. Don- 
worth’s prac- 
tice was inter- 
rupted by War 
in which he dis- 
tinguished 
himself as an 
officer in the 
United States 
Army from 1917 
to 1919. Upon 
his return to 
the law, he was 
appointed Assis- 
tant Corpora- 
tion Counsel of 
the City of Seat- 
tle, in which 
capacity he 
served until 
1923. Thereupon, Mr. Donworth became a 
member of the firm of Donworth, Todd & 
Higgins later known as Donworth, Todd & 
Holman, a connection which continued until 
1929. 

In the meantime, in 1924, Mr Donworth 
had been admitted to practice before the 
Supreme Court of the United States. On 
January 1, 1930, he became associated with 
Judge George Donworth, forming the pres- 
ent partnership of Donworth & Donworth. 
Since that time also, he has been counsel for 
the Seattle Trust & Savings Bank of which 
he is now a member of the Board of Di- 
rectors. 

From 1934 to 1935, Mr. Donworth was 
President of the Seattle Bar Association. He 
is now completing a period of twenty years 
as a general practitioner in the City of 
Seattle. 
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Rising security prices during the month of Septem- 
ber prompted a gain in the purchasing power of the 
dollar held in common stocks. The purchasing power 
of the common stock dollar at the end of last month 
stood at 119.1, compared with 115.3 at the end of 
August, according to the monthly index of Adminis- 
trative and Research Corporation, New York. 


Technical Terms in Wills 


The importance of exercising care in 
the drafting of wills is emphasized, and 
no whit gainsaid, by the liberality which 
the courts have been constrained to use 
in interpreting words and phrases in such 
instruments.. “The intent of the testator,” 
said Chief Justice Marshall, “is the card- 
inal rule in the construction of wills, and, 
if that intent can be clearly conceived, 
and is not contrary to some positive rule 
of law, it must prevail.” 


Obscurity arises not only from the use 
of expressions which are indefinite in 
meaning, but also from the inappropriate 
use of terms that have a quite definite 
meaning either in law or in common par- 
lance. In such cases the courts have 
been guided by the pole star of the testa- 
tor’s intention, where that intention was 
apparent from the entire’ instrument, 
rather than by the meaning of the par- 
ticular words. 


The process of interpretation in this re- 
gard is subject to the presumption that 
the words were used in their correct 
sense. 


And it has, of course, been declared 
again and again that a court may not 
substitute its discretion for that of the 
testator and make a new will for him. 


If the cases which have been mentioned, 
and the many others that could be added, 
often disclose regrettable want of skill on 
the part of supposedly skilled draftsmen, 
they show also the consistently earnest 
endeavor of the courts to ascertain and 
enforce the real intention of the testator. 


Note, United States Law Review. Aug. 1936. 


Estate Taxation Ruling 


The Board of Tax Appeals has recently 
decided, in Kneeland v. Commissioner, that 
a trust which permitted revocation by the 
beneficiary, with the corpus reverting to the 
grantor, was not taxable as a transfer to 
take effect in possession or enjoyment at 
or after the grantor’s death. This case, re- 
ports the Estate Counsel News Letter, ap- 
parently represents a tenuous distinction 
from the Supreme Court decision in the 
James case last year, wherein it was held 
that, where the grantor could revoke with 
the consent of the beneficiary, the principal 
of the trust was taxable at the grantor’s 
death. 
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